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Joseph W Ballew Jack Bookter
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Re Election Office Case No. P-291A-LU70 & 278-CSF

Gentlemen:

A pre-election protest was filed pursuant to Article XI of the Rulgsgg'or the IBT
International Union Delegate and Officer Election, revised August 1, 1990 ("Rules").
In that protest, the Committee to Elect Ron Carey ("Carey®) alleges that the Co-
Chairman and Secretary of the Western Conference of Teamsters Pension Trust
("Trust"), the Union trustees of the Trust, and the principal officers of IBT Local Unions
70 and 278 violated the Rules when they used Trust and Union resources, including
official umon stationary, to prepare and distribute a letter to discredit and disparage the
Carey campaign The Election Officer’s investigation revealed the following.

The Trust 1s an employer-cmployee jointly admunistered pension plan covenng
members of IBT Local Unions affiliated with the Western Conference of Teamsters.

Joseph W Ballew is the Co-Chairman and Secretary of the Trust and is also an official
of the Western Conference of Teamsters ' The Union trustees of the Trust include the

1 Mr Ballew is not an employee of the Trust. The Trust rexmburses the Western
Conference for all of the expenses incurred by Mr Ballew in his capacity as Co-
Chairman/Secretary of the Trust, including travel, office and clencal expenses as well
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Director of the Western Conference as well as twelve other officials of the Western
Conference or of Joint Councils or Local Unions affiliated with the Western Conference.
Chuck Mack, Secretary-Treasurer of Local Union 70, is a trustee of the Trust. Four of
the Trustees are announced candidates for International Office aligned with the Durham-
Mathias Unity Team.

As part of his campaign for General President of the IBT, Ron Carey prepared
and distributes a video tape campaign speech. In that presentation Carey discusses, jnter
alia, the features of a pension plan he negotiated on behalf of members of IBT Local
Union 804. Carey is the President of Local Union 804. A copy of that video tape was
acquired by alJl ack R. Bookter, Secretary-Treasurer of Local Union 278 who in turn sent
it to Mr Ballew.

In a letter to Bookter, dated November 28, 1990, (hercinafter "Ballew letter®)
Ballew contrasts the benefits available under the Local Union 804 plan with those
available under the Trust. The letter begins with Ballew’s claim that Carey, in the
videotape, "takes great hiberties with the facts" and goes on to state that "I am sure that
all would hike to have the same scenario Mr Carey has in pension considerations®. The
letter then goes on, in some detail, to contrast the benefits of the Trust and the Local
Union 804 plan The letter concludes with the statement "the appeal of the Local
804/UPS Plan Les only in its ability to provide benefits prior to age 55°.

In addition to sending the letter to Mr. Bookter, Mr. Ballew distributed copies of
hus letter to each of the union trustees of the Trust. In his transmittal memo, dated
November 30, 1990, Mr. Ballew stated that:

Several Local Unions have contacted me regarding claims
made by Mr Ron Carey relative to pension matters and, in
particular, the Western Conference of Teamsters Pension
Plan. The enclosed response addresses many pension issues
which are important to us all, particularly as trustees.

While Mr Bookter stated to the Election Officer representative that he personally only
distributed the Ballew letter to several members of his Local Union, Mr. Bookter also
stated that he had received comments about the letter from several IBT officials from
outside of his Local Unon By memo dated December 5, 1990, written on official

Local Union 70 stationary, Chuck Mack distributed copies of the Ballew letter to "All
Officers and Officials” of Local Umon 70.

While the Ballew letter on 1ts face appears to be a response to an inquiry from
Mr Bookter, the substantive portions of the letter were prepared well in advance of

Ballew’s receipt of the Bookter inquiry By letter dated January 23, 1990, Ballew asked

as stationary and supphes. The Trust also retains the services of pension plan
administrators, e g, Northwest Admunistrators, Inc.; actuaries, e g, Milliman &
Robertson, Inc., and, attorneys, e.g , Pillsbury, Madison & Sutro.
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the Trust’s consultants to prepare an analysis of the Local Union 804 pension plan
because "this plan will be one that our Western Conference Plan will be compared to®.
At the time that Ballew made the request for this analysis, he had received no inquiries
about the Local Union 804 plan or any requests for a comparison of the benefits
available under that plan with those available under the Trust.

The analysis of the Local Union 804 plan was prepared, at Trust expense, by
Northwest Administrators, Inc. and Milliman & Robertson, Inc. The narrative
description of that analysis is contained in a letter, dated March 19, 1990, to Ballew
from Mr Richard Pirnke, Pension Service Manager for Northeast Administrators, Inc.
The November 28, 1990 Ballew letter is based on, and excerpts large portions of, the
Pirnke analysis.

During the course of the investigation of this protest, counsel for the Trust alleged
that the Ballew letter was not unusual and that the union trustees often receive inquiries
from participants in the Trust regarding pension benefits Counsel for the Trust also
alleged that the Trust routinely preforms comparisons of its benefits with benefits
offered under other pension plans or arrangements. At the request of the Election
Officer, the Trust provided the Election Officer with copies of such comparative
analyses. Three types of documents were produced: 1) responses prepared by the Trust
to inquiries from participants regarding the availability of a "30 and out pension
benefit, 2) comparisons between the benefits available under the Trust and benefits
available under non-collectively bargained pension plans or arrangements, and,
3)comparisons of benefits available under the Trust with the benefits available under
other IBT negotiated pension plans.” The Election Officer’s request covered the five
year period prior to the filing of the instant protest.

Among the documents provided to the Election Officer by the Trust were a
number of inquiries from Trust participants concerning a "30 and out" pension benefit.
These requests, including several from UPS employees, are dated from mid-1985 to
1988 1In his responses to these inquiries, Mr. Ballew stated that such an option had
been considered by the trustees in their design of the Trust and was not incorporated
into the Trust’s benefit structure. Mr Ballew also stated that such a benefit formula
would "not meet the requirements of the Internal Revenue Service".

Counsel for the Trust also provided the Election Officer with copies of
approximately 25 compansons between the Trust and other pension plans and
arrangements These analysis involved comparisons between the Trust and plans that
were not the product of collective bargaining involving IBT subordinate entities. The

2 Counsel for the Trust also provided a copy of a comparison of two plans negotiated
by IBT Local Union 710. However, this comparison was between two plans, both
negotiated by the same Local Unon, one for UPS employees and the other for the
remainder of the Local Umon 710 membership That analysis does not involve a
comparison of the benefits offered by the Trust and another IBT negotiated plan and was
therefore not relevant to the issue before the Election Officer.
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purpose of the comparisons between the Trust and the employer sponsored plans was to
support organizing or collective bargaining efforts by the IBT. Such comparisons were
intended to demonstrate that employees not represented by the IBT were enjoying
inferior pension benefits-or that pension plans that were not the product of collective
bargaining were inferior to a collectively argained plan, i.e., the Trust.

One of the two comparisons involving the Trust and an IBT negotiated plan
involved the Southern California Rock Products and Ready Mixed Concrete Industries
Teamster Employees Retirement Plan (*Rock Products Plan®). The Rock Products Plan
was set up in the late 1950’s to cover IBT members in the rock products industry. The
employers participating in that plan claimed that the Rock Product Plan would pa
benefits comparable to the Trust. In the late 1980’s the IBT alleged that the Roc{
Products Plan benefits were falling behind those offered by the Trust. The analysis
prepared by the Trust was for use in bargaining with employers participating in the
Rock Products Plan. The cmplczers participating in the Rock Products Plan ultimately
agreed to merge that Plan with the Trust.

The other comparison between the Trust and an IBT negotiated plan is the
comparison with the Local Union 804 plan. As stated above, this comparison, prepared
in early 1990, was not in response to a request for information from a plan participant.
Nor 1s there any evidence that the analysis was prepared for collective bargaiming or
orgamzing purposes. _ Mr. Ballew, through counsel, informed the Election Officer,
through counsel, that Owen Bennett, the Chairman of the Trust, may have received a
copy of the Prinke analysis of the Local Union 804 plan. Mr. Ballew does not recall
anyone else receiving a copy of the analysis. The information contained in the original
comparison was incorporated into the letter drafted b Ballew in response to a campaign
video produced by the Carey campaign The Ballew letter in turn was distributed to IBT
officials and members throughout the Western Conference.

Article X, Section 1 (b)(3) of the Rules prohibits the use of Union funds or
resources for campaign purposes unless the Union is reimbursed and all candidates are
given equal access to such resources. That provision of the Rules also prohibits the use
of official union stationary "irrespective of compensation or access®.

Further, Article X, Section 1 (b)(1) of the Rules provides that "[n]Jo employer
shall be permitted to contnibute anything to any campaign.” This prohibition extends
beyond "strictly monetary contributions” and includes any thing of value Moreover, the
prohibition with respect to contributions extends not only to "employers® but to
"foundations”, "trusts” or "simlar entities". Rules, Article X, Section 1(a), see also,
Consent Order, paragraph 8 Campaign activity includes not only secking support for
a candidate but opposing a candidate for delegate or International Office. Simularly, the
rules regarding trust contributions regulate "any direct or indirect contnibution where the

purpose, object or foreseeable effect of that contribution is to influence the election of
a candidate  Rules, Defimtions, Paragraph (6).

In investigating the instant protest, the Election Officer first considered whether
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the preparation and dissemination of the analysis of the Local Union 804 pension plan
was a campaign contribution in violation of the Rules. The Election Officer then went
on to determine whether the distribution of the Ballew letter constituted campaign
activity involving an unreimbursed, or prohubited, use of union resources.

As a threshold matter, counsel for the Trust challenges the jurisdiction of the
Election Officer over the Trust’s Co-Chairman and other trustees, claiming that the
exercise of jurisdiction over these individuals constitutes the exercise of jurisdiction over
the Trust. The Election Officer first observes that each of the union trustees of the
Trust, including the Trust's Co-Chairman and Secretary, are members of the IBT subject
to the jurisdiction of the Election Officer under the Election Rules and the Consent
Order ~ But more importantly, the Election Officer has jurisdiction over the Trust for
the same reason it has jurisdiction over employers who employ IBT members. The
Trust, like the employer 1n Yellow Freight, 91 - Elec. App.- 43, affirmed, U.S. v. IBT
etal (SD N.Y, March 4, 1991) has the power to interfere with the election process
mandated by the Consent Order. In fact, there is a greater danger of such interference
posed by the Trust, than by any single employer, because the trust has more resources
than any single employer, its participants are greater in number than the employees of
any single employer and the fact that officers of the IBT, who may have their own
pohtical agenda, have the power to influence the conduct of the Trust.

Counsel may argue that the exercise of jurisdiction by the Election Officer over
the Trust 1s beyond the scope of the Consent Order and the Rules gromulgated in
accordance with that Order. The Consent Order states, at paragraph 18, that:

Except as provided by the terms of this order, nothing else
herein shall be construed or interpreted as affecting or
modifying: . . . (c) the conduct and operation of the affairs
of the IBT or any IBT-affiliated entity or any employee
benefit fund as defined in ERISA or trust fund as defined by

Section 302 (c) of the Labor management Relations Act, as
amended. . .*

However, in the instant case the Election Officer does not seck to affect or modify the
conduct or operation of the Trust, but rather is attempting to insure that the Trust does
not interfere with the conduct of the election process through unlawful campaign
contnbutions The regulation of campaign contributions by Trusts and similar entities
1s a prominent element of both the Consent Order and the Election Rules. To the extent
that the Trust 1s alleged to have made a prolbited campaign contribution, the Election
Officer, and the Independent Administrator, clearly have the junsdiction to investigate

such claim and in impose a remedy to cure such violation

In the instant case it is alleged, inter alia, that the Trust made a contribution in
the form of a study cntical of the campaign statements allegedly made by an accredited
candidate for General President of the IBT as part of his campaign, 1 e. the Ballew
letter Counsel for the Trust argue that the Ballew letter and the comparison of the
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Local Union 804 plan "is no more campaign literature than the summary plan booklets
and other explanatox;}'| materials the Pension trust 1s legally re&uired by Federal pension
law to distribute to the participants in the WCT Plan.* Whether the Ballew letter, and
the study which serves as the basis of the letter, is a campaign contribution or a piece
of campaign literature will depend on whether the "purpose, object or foreseeable effect
of [the analysis of the Local Union 804 Plan] is to influence the election of a candidate®.
Rules, Definition (6). Factors involved in such a determination include reviewing
whether the analysis had a legitimate Trust purpose; the timing of the study and its
distribution, whether the study was prepared or disseminated in response to campaign
statements, how the analysis was distributed, and, the past practice with respect to
similar analyses.

The Ballew letter itself was clearly motivated by the Carey campaign tape. Mr.
Ballew responded to what he perceived as Mr. Carey’s campaign rhetoric regarding the
Local Union 804 pension plan. The letter does not provide information, like a
"summary plan booklet”, but rather argues a political point, 1 €. our plan is better than
the Local Union 804 plan, therefore, the Trustees have served the interest of the
Western Conference membership better than Carey has served the members of his Local
Union. Thus, the IBT members and officers responsible for the preparation and
dissemination of the cnitical analysis of the Local Union 804 Plan will argue that the
candidates they support for International General President will better serve the interests
of the IBT membership than will Mr. Carey or delegate candidates committed to his
nomination and election. Mr. Ballew’s distribution of his letter to all of the union
trustees of the Trust insures that this political message will be heard throughout the
Western Conference of Teamsters.

Mr. Ballew’s initial request for the preparation of the comparison in January,
1990, was also politically motivated. Ballew’s request was not in response to a specﬂc
question or request from an IBT member or Trust participant. Nor is there any
evidence that the analysis was pregared for collective bargaining or organizing purposes.
Moreover, with the exception o the Rock Products Plan discussed above, Ballew’s
request for a comparison with another IBT negotiated plan was highly unusual. The
Rock Products comparison was produced in an effort to obtain improved pension
benefits dunng collective bargaining.

While the Trust had addressed a series of questions concerning a 30 and out
benefit, the past responses focused on the ments of the Trust’s benefits and the
limitations of IRS regulations Never in the past has the Trust attempted to disparage
a pension plan negotiated by another IBT affiliate in a comparison with the Trust.

The Election Officer concludes that the "purpose, object or foreseeable effect” of
the comparison of the Trust with the Local Umon 804 plan, and the distnbution of the
results of that comparison, was to adversely affect the Carey candidacy. This
conclusion is supported not only by the unusual nature of the comparison, but also by
the timing of the request, i e, after the start of the Carey campaign and during the
period of delegate elections, and its distribution throughout the Western Conference
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The source of this contribution was the Trust and therefore the contribution was
violative of the Rules.

The Election Officer further concludes that the copying and distribution of the
Ballew letter, by officials of the IBT, including the principal officers of Local Unions
70 and 278, was violative of the Rules to the extent that such distribution involved the
use of union funds and resources, including official union stationary.

Accordingly, the Election Officer orders the following relief for these violations
of the Rules:

1. The Western Conference of Teamsters Pension Trust, its
trustees, agents and representatives, shall cease and desist
from any further direct or indirect contribution of anything of
value, including any further distribution of the Local Union
804 pension plan comparison or the Ballew letter, where the
purpose, object or foreseeable effect of that contribution is to
influence the election of a candidate for delegate, alternate
delegate or International Officer of the IBT.

2. Joseph W Ballew and the Western Conference shall
reimburse the Trust for all costs and expenses associated with

the preparation and dissemination of the comparison between
the Trust and the Local Union 804 pension plan.

3. Joseph Bookter and Chuck Mack shall cease and desist from
any further distnbution of the Ballew letter and shall
personally reimburse their respective Local Union for all
expenses associated with such distribution.

4. Chuck Mack shall cease and desist from any further use of
official Local Union 70 stationary for campaign purposes

5. The Western Conference of Teamsters shall cause to be
published, in the publication entitled *A Report from the ...
Western Conference of Teamsters”, an article on pension
issues prepared by the Carey campaign. The article shall be
three quarters of a page in size and shall appear within the
first three pages of the publication in the edition following the
submission of the article by the Carey campaign. The Carey
campaign shall provide to the individual identified by the
Western Conference with a camera ready copy of the article.
The article shall not contain any photographs. The Carey
campaign shall provide, simultaneously with 1ts transmission
to the Eastern Conference, a copy of the article to the
Election Officer. The Western Conference shall provide the



Ron Carey
Page 8

Election Office and the Carey campaign with a page proof
of the edition of the newspaper containing the article, prior
to publication with the anticipated publication date.

6.  Joseph W. Ballew shall, at his own expense, distribute copies
of the attached Ballew notice to all trustees of the Trust as
well as to any member of the IBT to whom he sent, or
caused to be sent, copies of his letter.

7. Chuck Mack shall, at his own expense, distribute copies of
the attached Mack notice to all recipients of his memorandum
dated December 5, 1990 and to any other IBT member to
whom he sent, or caused to be sent, the Ballew letter.

8 Jack R Bookter shall, at his own expense, distribute copies
of the attached Bookter notice to all recipients of his
memorandum dated December 5, 1990 and to any other IBT
incmber to whom he sent, or caused to be sent, the Ballew
etter.

9 The Western Conference, Ballew, Bookter and Mack shall
each file affidavits with the Election Office within fifteen days
of their receipt of this decision setting forth in detail their
compliance with the terms of this order.

If any interested party is not satisfied with this determination, they may request
a hearing before the Independent Administrator within twenty-four (24) hours of their
receipt of this letter. The parties are reminded that, absent extraordinary circumstances,
no party may rely upon evidence that was not presented to the Office of the Election
Officer in any such appeal. Requests for a hearing shall be made in writing, and shall
be served on Independent Administrator Frederick B. Lacey at LeBoeuf, Lamb, Leib
& MacRae, One Gateway Center, Newark, New Jersey 102-5311, Facsimile (201
622-6693 Copies of the request for hearing must be served on the parties listed above,
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W., Washington, D.
C. 20(1)101, Facsimile (202) 624-8792. A copy of the protest must accompany the request
for a hearing.

truly yours,

ichael H. Holland
Election Officer
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cc.

Frederick B. Lacey, Independerit Administrator, IBT
Geraldine L Leshin, Regional Coordinator
Christine M. Mrak, Regional Coordinator
Donald E. Twohey, Regional Coordinator
Robert A. Gordon,Esq.

Pillsbury, Madison & Sutro

N



NOTICE TO ALL RECIPIENTS OF THE LETTER FROM
JOSEPH W. BALLEW, CO-CHAIRMAN AND SECRETARY
WESTERN CONFERENCE OF TEAMSTERS PENSION TRUST
DATED NOVEMBER 28, 1990

The Rules for the IBT International Union Delegate and Officer
Election prohibit campaign contributions by any employer, trust or
similar entity. The Western Conference of Teamsters Pension Trust
is a trust as defined by the Election Rules.

This prohibition includes any direct or indirect contribution
where the purpose, object or foreseeable effect of that
contribution is to influence the election of a candidate for
delegate or International Office in the IBT.

In response to a protest filed on behalf of the Committee to
Elect Ron Carey, the Election Office found that the Election Rules
were violated by the preparation and dissemination, at the expense
of the Western Conference of Teamsters Pension Trust, of a
comparison of the benefits available under the Trust with those
available under the IBT Local Union 804 pension plan.

The Western Conference of Teamsters Pension Trust hereby
disclaims the letter from Joseph W. Ballew, dated November 28,
1990, as well as the contents of that letter and affirmatively
states that neither the letter nor its contents are endorsed by the
Western Conference of Teamsters Pension Trust.

The undersigned and the Western Conference of Teanmsters
Pension Trust shall cease and desist from any further campaign
contributions or any other violations of the Election Rules.

Joseph W. Ballew
Co-Chairman and Secretary
Western Conference of Teamsters Pension Trust



NOTICE TO ALL RECIPIENTS OF THE LETTER FROM
JOSEPH W. BALLEW, CO-CHAIRMAN AND SECRETARY
WESTERN CONFERENCE OF TEAMSTERS PENSION TRUST
DATED NOVEMBER 28, 1990

The Rules for the IBT International Union Delegate and Officer
Election prohibit campaign contributions by any employer, trust or
similar entity. The Western Conference of Teamsters Pension Trust
is a trust as defined by the Election Rules.

This prohibition includes any direct or indirect contribution
where the purpose, object or foreseeable effect of that
contribution is to influence the election of a candidate for
delegate or International Office in the IBT.

In response to a protest filed on behalf of the Committee to
Elect Ron Carey, the Election Office found that the Election Rules
were violated by the preparation and dissemination, at the expense
of the Western Conference of Teamsters Pension Trust, of a
comparison of the benefits available under the Trust with those
available under the IBT Local Union 804 pension plan.

Local Union 70 hereby disclaims the letter from Joseph W.
Ballew, dated November 28, 1990, as well as the contents of that
jetter and affirmatively states that neither the letter nor its
contents are endorsed by Local Union 70.

The Western Conference of Teamsters Pension Trust shall cease

and desist from any further campaign contributions or any other
violations of the Election Rules.

I will not copy or distribute any campaign literature at Local
Union 70 expense and shall reimburse Local Union 70 for all
expenses associated with my copying and distribution of the letter
from Joseph W. Ballew, dated November 28, 1990. I will not use
Local Union 70 official stationary for campaign purposes
jrrespective of reimbursement. -

Chuck Mack
Secretary-Treasurer
IBT Local Union 70



NOTICE TO ALL RECIPIENTS OF THE LETTER FROM
JOSEPH W. BALLEW, CO-CHAIRMAN AND SECRETARY
WESTERN CONFERENCE OF TEAMSTERS PENSION TRUST
DATED NOVEMBER 28, 1990

The Rules for the IBT International Union Delegate and Officer
Election prohibit campaign contributions by any employer, trust or
similar entity. The Western Conference of Teamsters Pension Trust
is a trust as defined by the Election Rules.

This prohibition includes any direct or indirect contribution
where the purpose, object or foreseeable effect of that
contribution is to influence the election of a candidate for
delegate or International Office in the IBT.

In response to a protest filed on behalf of the Committee to
Elect Ron Carey, the Election Office found that the Election Rules
were violated by the preparation and dissemination, at the expense
of the Western Conference of Teamsters Pension Trust, of a
comparison of the benefits available under the Trust with those
available under the IBT Local Union 804 pension plan.

Local Union 278 hereby disclaims the letter from Joseph W.
Ballew, dated November 28, 1990, as well as the contents of that
ljetter and affirmatively states that neither the letter nor its
contents are endorsed by Local Union 278.

The Western Conference of Teamsters Pension Trust shall cease
and desist from any further campaign contributions or any other
violations of the Election Rules.

I will not copy or distribute any campaign literature at Local
Union 278 expense and shall reimburse Local Union 278 for all
expenses associated with my copying and distribution of the letter
from Joseph W. Ballew, dated November 28, 1990.

Jack R. Bookter
Secretary-Treasurer
IBT Local Union 278



IN RE! 91 - Elec. App. - 106 (8A)

COMMITTEE TO ELECT RON CAREY,

Complainant, DECISION OF THE

INDEPENDENT ADMINISTRATOR
and

JOSEPH W. BALLEW, Co-Chairman
and Secretary Western
conference of Teamsters
Pension Fund; JACK BOOKTER,
secretary-Treasurer of IBT
Local Union 2783 and CHUCK
MACK, Secretary-Treasurer

of IBT Local Union 70;

Respondents.

This matter arises out of an appeal from a March 14, 1991,
decision of the Election Officer in cage No. P-291A-LU278-CSF. A
hearing was held before me by way of telephone conference on March
20, 1991, at which the following persons were heard: John J.
sullivan, on behalf of the Election Officer; Susan Davis, on behalf
of the Committee to Elect Ron Careyj william Roberts, on behalf of
the Western Conference of Teansters, and Arnie Weinmeister; Duane
Beeson, on behalf of Jack Bookter (Secretary-Treasurer of Local
278), and Chuck Mack (Secretary-Treasurer of Local 70); and Robert
Gordon, on behalf of the Western Conference of Teamsters Pension

Trust (the "Trust'), Trust Chairman Owen Bennet, Trust Co-Chairman
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Joseph Ballew; and Steven Tallent, another attorney on behalf of
the Trust. Mr. Bookter and Mr. Mack also audited the hearing.

This matter implicates Article X of the Rules For The IBT
wwmnﬂmmnmﬂn (the "Election
Rules"). Article X 1is devoted to restrictions on campaign
contributions and the use of Union funds and goods to promote the
candidacy of any individual., The Trust is a pension plan covering
members of IBT Local Unions affiliated with the Western Conference
of Teamsters. The Trust is administered jointly by employers an;
employees. Mr. Ballew is the Co-Chairman and Secoretary of the
Trust. Mr. Ballew is not an employee of the Trust, but rather, is
employed by the Western Conference of Teamsters.

The Trust has 14 employee trustees, including Mr. Ballew. 1In
addition to Mr. Ballew, two other trustees are employees of the
Western Conference. The remaining employee trustees are officers
or officials of the Western Conference of Teamsters or of IBT
subordinate entities atfiliated with the Western Conference. Four
of the employee trustees, Arnie Weinmeister, Chuck Mack, Ben Leal,
and Michael J. Riley, are announced candidates for International
office aligned with the "Durham-Mathis Unity Teamn."®

On January 23, 1990, Mr. Ballew wrote to a Mr. Richard Pirnke
of Northwest Administrators, Inc., the administrators of the Trust.
Upon request, Northwest Administrators will compare the benefits
available under the Trust to benefits available under other pension

plans or arrangements. In his Januvary 23 letter, Mr. Ballew

-2=



forwarded Mr. Pirnke a copy of the Local 804 IBT/Local 447 1AM

United Parcel Employees Pension Plan covering the New York City UPS

membership (the Y804 Plan"). In his letter, Mr. Ballew wrote:
since this plan will be one that our Western

Conference plan will be compared to, I am sending this to

you for your review and comments.

In his letter, Mr. Ballew specifically noted thats
This is the pension plan that UPS employees cite as

an example of the 30-and-out concept they favor as it

pays $1650/montly with 30 years of service.

Ron Carey is President of Local Union 804 and is also an
accredited candidate for IBT General President, Mr. Carey also
serves as & Trustee of the 804 Plan. Mr, Carey also negotiated
that Plan. \

on March 19, 1990, Mr. Pirnke responded to Mr. Ballew in a
three-page letter. In Mr. Pirnke's letter, he indicated:

Based on my interpretation of the information
available, I do believe that on a superficial level, the

Eagt Coast {the 804 Plan] Plan will sound attractive to

participants. However, as pointed out, there are several

limitations which are outlined above. In comparison, the

advantages of the Western Conference of Teamsters Pension
Trust Fund are as follows . . ..

The Election Officer's investigation revealed that the Trust
does, from time to time, make comparisons between benefits
available under the Trust with benefits available under other
pension plans or arrangements. Wwith rare exception, the
comparisons prepared by the Trust contrast Trust benefits with
benefits available under pension plans or arrangements which were

not negotiated by the IBT. The purpose of such comparison is to

-3
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assist the IBT in collective bargaining or in organizing efforts.
In response to a request by the Election Officer, the Trust
produced copies of all comparisons made by the Trust for the last
five years. Twenty-two of those comparisons involve non-IBT
pargained plans as described above. Three comparisons, howevar,
jnvolved plans negotiated by the IBT or its affiliates.

Of the three analyses invelving IBT negotiated plans, one does
not involve 2 comparison with the Trust, but rather an analysis
{nvolving two plans maintained by Local Union 710. This analysis
contrasts the two Local 710 plans with oneﬂanother and not with the
Trust.

The second IBT negotiated plan analysis performed by the Trust
{nvolved the Southern california Rock Products Plan. The analysis
of the Rock Products Plan included a comparison of the benefits
available under that plan with those available under the Trust. In
collective pargaining with employers participating in the Rock
products Plan, representations were made by such employers that
penefits under this plan were comparable to those under the Trust,
The analysis revealed that the benefits under Rock Products Plan
vere inferior to those of the Trust and collective bargaining

proposals were made by the Unlon to improve benetits, so such
penefits would, {in fact, egual Trust benefits. The Rock Products

plan was ultimately merged into the Trust.
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The last comparison of Trust benefits with those available
under an IBT negotiated plan involves the comparison of the 804
plan, which is the subject of this appeal.

At the time Mr. Ballew requested the analysis from Mr. Pirnke,
no request had been made to the Trust for a comparison of the 804
plan to the Trust benefits. The Trust suggests, however, that
there was much talk concerning the 804 Plan benefits, specifically
the "30-and-out" provision. Notwithstanding this fact, it is clear
that no one urged or suggested that Ballew request Northwest
Administrators, Inc. to prepare the analysis.

When Mr. Ballew received the analysis from Mr. Pirnke, it was
not generally distributed within the Trust or within the Western
conference. Moreover, the analysis of the 804 Plan was not used
for collective bargaining or organizing purposes.

In Novenmber of 1990, Mr. Bookter, Secretary~Treasurer of Local
278, sent Mr. Ballew a copy of a video tape of a campaign
presentation by Ron Carey. In that presentation, Mr. Carey makes
reference to the Trust and discusses other pension matters,
{ncluding the 30-and-out benefit found in the 804 Plan. Mr. Carey
specifically urges members to make inguiries concerning the
benefits available under their Plan.

on November 28, 1890, Mr. pallew responded to Mr. Bookter. A
copy of Mr. Ballew's letter {s attached hereto as Exhibit A. Mr.
Ballew opens his letter by stating:

Thanks for forwarding the video tape, which I will
return once our copy is obtailned.

-fa
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Mr. Carey is an effective speaker, but with respect
to pension matters, I think he takes great liberties with
the facts and implies that the Local 804/UPS Pension Plan

is the model of design and a reality for other pension
plans to obtain.

There are over 200 Teamster Pension Plans throughout
the United States and Canada. I am sure that all would
1ike to have the same scenario Mr. Carey has in pension
considerations. Factors such as a single work force of
gome 6,000-10,000 employees with largely a single company
working in an industry of high turn-over rates that
t{picany hires young employees with significant part-
tin

e enployment, are features that any pension plan would
be blessed to have.

Mr. Ballew then goes on to specifically compare the 804 Plan
with the Trust. This portion of Mr, Ballew's letter effectively
tracks Mr. Plrnke's analysis. Copies of Mr. Ballew's November 28
letter was sent to all employee trustees of the Trust. None of the
employer trustees received a copy. Coples were also sent to Arnie
Weinmeister, Dlrector of the Western Conference, and Vincent
Aloise, Western Conference UPS Division Chairman.

After receiving the November 28 letter from Ballew, Bookter
made copies of the letter and distributed it to members of Local
278 who had asked him about the Carey presentation.

chuck Mack, a member of the Western Conference Policy
committee as well as the Secretary-Treasurer of Local union 70,
distributed coples of the Ballew letter to "All Officers and
officials" of Local 70. The distribution was accompanied by a memo

¢rom Mr. Mack, on official Union stationery, stating:

The letter compares and contrasts in some detail the
Western Conference Plan and that of local 804 in New
york. In almost every aspect, the Western conference

-G=
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plan is superlor. This information should prove helpful
as you perform your duties.

Both Mr. Bookter's distribution and Mr. Mack's distribution of
the November 28 letter were paid for by their respective Locals.

Article X, Section 1.b. (1) of the Bleotion Rules provides that
ho employer shall be permitted to contribute anything to any
campaign.® This prohibition is rooted in Paragraph 8 of the
consent Order which amends Article IV, Section 2 of the IBT
constitution to provide that: "No candidate for election shall
accept or use any contributions or other things of value recelved
from any employers, representative of an enployer, foundation,
trust, or similar entity." (Emphasis supplied). The Election
Rules define a "campaign contribution" to include "any direct or
{ndirect contribution where the purpose, object or foreseeable
effect of that contribution js to influence the election of a
candidate.® It is not disputed that the Western Conference of
Teamsters Pension Trust is a uprust" as that term is used in
Article X, Section 1 of the Election Rules and the Consent Order.

It {s not disputed that Mr. Carey announced his intention to
seek the General Presidency of the IBT eometime in the Fall of
1989, shortly before Mr. Ballew wrote to Mr. Pirnke seeking an
analysis of the Local 804 plan. It is also not disputed that as
part of nis campaign, Mr. Carey comnents on pension 1ssues and
makes reference to the Local 804 Plan. It is also conceded that
pensions and pension nhegotiations are among the issues being
debated during the campaign for International Office in the IBT.

-7-



Much of the campalgn literature distributed by Carey, and by
delegate candidates seeking election committed to Carey's
nomination, discuss Local 804's pension plan and extol its virtues.
civen all this, it is veadily apparent that Ballew's November
28 letter was designed to refute Carey's canmpaign gstatements
regarding pensions and the 804 Plan. In short, the Ballew letter
js intended to influence the election of Carey as General
President. Stated even more plainly, the Ballew letter constitutes
anti-Carey campaign literature. Given the fact that the Trust is
prohibited from making any campaign contribution, its distribution
of the Ballew November 28 letter violates the Election Rules.?
The Trust defends the actions of Mr. Ballew, suggesting that
he was merely conducting the normal operations of the Trust by
requesting the Pirnke analysis and by distributing that analysis to
Mr. Bookter. I reject this suggestion. As already noted, the only
time the Trust specifically compared an IBT-negotiated plan to its
own benetits was ln the context of a collective bargaining
negotiation. That was not the case here. Moreover, the focus of

the 804 analysis was the 30-and-out provision. The 804 Plan,

1 The Election Officer recognizes that the Trust did not make a
contribution to a particular vcampaign.” Although it is clearly
suggested that the Ballew letter was written to benefit the four
Trust trustees who are candidates for International Office alligned
with the Durham-Mathis slate, no conclusion was drawn that the
purham-Mathis team was the recipient of the Trust's ncontribution."
The violation of Article X, Section 1.b.(1) of the Election Rules
ie not mitigated by the fact that a articular canpaign was not
identified as receiving the contribution. The Election Rules are
designed to prohibit employer contributions either in favor of or
opposed to a particular candidate.
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however, is not the only IBT-negotiated plan with this benefit.
Local 710 has & 30-and~out provision as does the Central Conference
of Teamsters. Neither Ballew's request to Pirnke nor his November
28 letter mentions these other plans. Instead, Ballew's request to
pirnke specifically targets the 804 Plan, In addition, his
November 28 letter not only targets tha 804 Plan, but specifically
targets and criticizes Carey. Given this, it is clear that the
pallew letter is imbued with political overtones.

I also agree with the Election Officer's finding that Messrs.
Bookter and Mack violated the Election Rules when they used Union
resources to duplicate and distribute the Ballew letter. See
Article X, Section b(3) of the Election Rules ("No union funds or
goods shall be used to promote the candidacy of any individual.
Use of Union equipment, stationery, facilities and personnel in
connection with any campaign is prohibited . . ..") Mr. Beeson, on
behalf of Messrs. Bookter and Mack, argues that they cannot be held
to have vioclated the Election Rules because the Election oOfficer
failed to demonstrate that they had knowledge of the campaign
implications of the Ballew letter or that they acted in bad faith
in any way. In short, Beeson argues that Messrs. Bookter and Mack

were simply serving their membership well by distributing

{nformation concerning trust benefits. Mr. Beeson's contentions

are disingenuous. Mr. Mack has already been elected as a delegate

to the 1991 IBT International Convention. 1In addition, Mr. Mack is

a candidate for International Trustee on the Durham-Mathis slate.

Q=
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1t is clear, given Mr. Mack's political aftfiliations and
asperations, that he knew or should have known of the political
overtones of the Ballew letter,  Moreover, the necessity of
distributing information concerning a plan generated out of the New
York/Metropolitan area to officers and officials of a local in
oakland, California is suspect.

Similarly, Mr, Bookter is a candidate for delegate in his
Local in San Francisco, California. The delegate election in that
Local is contested and pro-Carey candidates are eseeking delegate
positions. Thus, Mr. Bookter, too, either knew, or should have
known, that the Ballew letter carried clear political overtones.
In addition, as with Mr. Mack, tha necessity of Mr. Bookter
distributing information about a New York pension plan to his
constituency in San Francisco is suspect.

The Election Officer ordered an extensive remedy to cure these
violations.

First, the Election officer ordered the Trust, its trustees,
agents and representatives, to cease and desist from any further
direct or indirect contributions of anything of value including any
further distribution of the Local 804 Plan comparison or the Ballew
letter, where the purpose, object or foreseeable effect of that
contribution is to influence the election of a candidate for
delegate, alternate delegate ox International Officer of tﬁa IBT.

In addition, the Election Officer directed Mr. Ballew, at his

own expense, to distribute coples of the notice attached hereto as
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Exhibit B to all trustees of the Trust as well as to any member of
the IBT to whom he sent, or caused to be eent, copies of his
November 28 letter. In the Ballew notice, the following language
appears!
The Western Conference of Teamsters Pension Trust
hereby disclaims the letter from Joseph W. Ballew, dated
Novenber 28, 1990, as well as the contents of that letter

and affirmatively states that neither the letter nor its

contents are endorsed by the Western Conference of
Teamsters Pension Trust.

The Trust objects to this remedy on two grounds, First, the
Trust argues that neither the Election Officer nor the Independent
Administrator has jurisdiction over it, as it was not a party to
the underlying Consent Decree. In In Ret McGinnis, 91 - Elec. App.
- 43 (January 23, 1991), the Independent Administrator rejected a
sinilar jurisdictional challenge by a third party, in that case, an
employer (Yellow Frelght Systems, Inc.). In short, the Independent
Administrator concluded that enforcement of the Election Rules
requires jurisdiction over third parties. The Trust attempts to
distinguish McGinnis by arguing that the fundamental issue in that
case centered on rights guaranteed by the National Labor Relations
Act, 29 U.§, §258(a)(1), and the decisions of the National Labor
Relations Board and federal courts interpreting that Aact.
specifically, it was found that the National Labor Relations Act
guaranteed non-employee IBT members limited rights to engage in
campaign activity on third-party employer premises. The Trust
argues that no such rights exist or are being sought to be enforced
here. In making this argument, the Trust misinterprets McGinnis.

-]l1l~-



The jurisdiction over third parties that was confirmed in McGinnjs
was rooted not in the National Labor Relations Act, but rather in
the Consent Order. That jurisdiction is fully applicable here.
In addition, the Trust argues that the Election Officer cannot
prevent it fron performing its obligations to respond to requests
for comparison of benefits. In fact, the Trust argues that it may
have a legal obligation to respond to guch requests. As already
discussed in some detail, however, the Trust was unable to cite to
any example in which it openly disparaged a plan negotiated by
another IBT entity or openly criticized another official of the IBT
in such a comparison. Thus, it cannot be said that the Election
officer's ruling prevents the Trust from performing any of its
obligations. In fact, Susan Davis, on behalf of the Committes to
Elect Ron Carey, acknowledged that the Trust could have distributed
an analysis, untainted by the reference to Ron Carey or Local 804,
of the comparative benefits of the Trust to the 30-and-out benefit.
As part of his remedy, the Election Officer also ordered the
Western Conference of Teamsters to publish, in its publication
entitled "A Report From The Western Conference Of Teamsters," an
article on pension issues prepared by the Carey campaign. 1In
addition, the Western Conference, along with Mr. Ballew wvere
ordered to reimburse the Trust for all cost and expenses associated

with the preparation and dissemination of the comparison between

the Trust and the 804 Plan.

-12-



The Western Conference argues that since it was not a party to
this protest proceeding, it cannot be subject to the Election
officer's remedies. 1In addition, the Western Conference argues
that it did not participate in either the request for the Pirnke
analysis or Ballew's distribution of that analysis.

It matters not that the Western Conferenca was not a party to

this protest. Article XI, Section 2 of tha Election Rules

provides, in pertinent part, as follows:

If as & result of any protest filed or any
investigation undertaken by the Election Officer with or
without a protest, the Election Officer determines that
these Rules have been violated or that any othexr conduct
/ Yeve

en el lon, the Election O0fficer may take
whatever remedial action is appropriate.
(Emphasis supplied.)

In this case, the Election Officer has determined that conduct
hag occurred which may prevent or has prevented a fair, honest and
open election =- that is the distribution of the anti-carey
canpaign literature by Ballew, Mack, and Bookter. Thus, the
Election Officer 1s authorized to require a subordinate entity,
such as the Western Conference, "to mail or otherwise distribute,
at its own expense, candidate campaign materials," Election Rules,
Article XI, Section 2.(h). In directing the Western Conference to
publish the Carey article on pension issues, the Election Officer
is merely curing the improper taint of the Ballew letter. §£egq,
e.d,, In Re; Lozanski, 91 - Elec. App. - 97 (SA) (March 15, 1991).
(Wherein the Independent Administrator upheld the ruling of the
Election Officer ordering a Local to post a notice guaranteeing the

-13-



campaign rights of {ts members, despite having found no merit to an
allegation that the Local Shop Steward had violated the Election
Rules.)

I do not, however, f£ind it proper for the Western Conference
to be held jointly and severally liable with Ballew to reinmburse
the Trust for all the cost and expenses assoclated with the
preparation and dissemination of the comparison between the Trust
and the 804 Plan. Although Mr. Ballew is an administrator of the
Western Conference, there is no evidence that Mr. Ballew acted in
that capacity in soliciting and distributing the Pirnke analysis,
The evidence suggests that Ballew acted simply as a trustee of the
Trust. Thus, the Election ofticer's remedy is modified to provide
that Mr. Ballew shall be solely responsible to reimburse the Trust
for all cost and expenses associated with the prgparation and
dissemination of the comparison between the Trust and the Local 804
Pension Plan.

gtil1l further, as part of the remedy ordered by the Election
officer, both Messrs. Mack and Bookter wera directed, at their own
expense, to aistribute copies of notices attached hereto
respectively as Exhibits C and D. Messrs. Mack and Bockter object
to these notices in that the notices require them, on behalf of
their respective Locals, to ndisclaim® the information contained in
the Ballew letter. Messrs. Mack and Bookter argue that there are
no facts which could support a finding that either of their Locals

had at any time taken responsibility for, or otherwise made a

-14~-
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nclaim" to the Ballew letter or its contents. The fear here is
that the notices may communicate to the recipients that the Locals
had done something which cannot reasonably be attributed to themn.
In making this argument, Messrs. Mack and Bookter ignore the fact
that they are doth high-ranking ofticials in their respective
Locals. In addition, Mr. Mack distributed the Ballew letter using
his Local stationery. Mr, Bookter also used Union resources to
distribute the letter. Messrs. Mack's and Bookter's respective
Locals were clearly implicated in the distribution of the Ballew
letter.

Messre. Mack and Bookter also object to the notices in that
they indicate that the Trust wghall cease and desist from any
further campaign contributions or any other violations of the
Election Rules." It is argued that there is no reasonable ground
for requiring either Mack or Bookter to notify anyone of
prescriptions applicable to the Trust. It is suggested that the
effect of this provision is to communicate to the reciplents that
either Mr. Mack and/or Mr. Bookter were in some way involved in
activities of the Trust which had been found to violate the
Election Rules. While a plain reading of the notices in question

does not raise such an inference, the §th paragraph of the notices

should be modified to read as follows:

The Election Officer has directed that the Western
conference of Teamsters Pension Trust shall cease and
desist from any further campaign contributions or any
other violations of the Election Rules.
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By addition of the words "the Election Officer has directed that,”
it is clear that the injunction imposed on the Trust emanates from
an Election Officer directive, not from either Mack or Bookter.

Except as modified herein, the ruling of the Election officer
is affirmed.

I'd

F rfck B. Yacey
Independent Administrator
By: Stuart Alderoty, Designee

pDate: March 22, 1991



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORX
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UNITED STATES OF AMERICA,
Plaintiff,
-y o
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, CHAUFFEURS,
WAREHOUSEMEN AND HELPERS OF
AMERICA, AFL-CIO, et al.,

Defendants.,
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IN RE. PETITION FOR REVIEW OF
DECISION 91-ELEC. APP.-106 OF
THE INDEPENDENT ADMINISTRATOR

- --——-——Q-—A

-—-X

MEMORANDUM § ORDER
88 CIV. 4486 (DNE)

APPEARANCES. OTTO G. OBERMAIER, United States Attorney for the

Southern Distraict of New York,

(Edward T. Fexguson,

III, Assistant United States Attorney, of counsel)
for the Government,

FREDERICK B. LACEY, Independent Administrator of the

International Brotherhood of Teamsters, (Stuart
Alderoty, of counsel);

MICHAEL  HOLIAND,

COHEN, WEISS & SIMON,

—_—

Election
International Brotrerhood of Teamsters, (Barbara
Hillman, of counsel):

New York,

Oofficer

of the

\
New York (Susan

Davis, of counsel, for Committee to Elect Ron Carey:;

GIBSON, DUNN & CRUTCHER, New York, New York (Robert
William

Sacks, Steven

Tallent,

Pillsbury, Madison &
California, Robert A, Gordon, Chraistopher L. Byers,

of counseael) for Western Conference of Teamsters
Pension Fund and Joseph A. Ballew,

EDELSTEIN, District Judge:

Sutro,

San

Highberger,
Francisco,

Thi< decision arases from the i1mplementation of the rules for

the International Brotherhood of Teamsters (™IBT") International

Union Delegate and Officer Election promulgated by the Election

\



Officer (the "election rules") and approved by this Court by

Cpinion & Ordaer dated July 10, 1991, "42 F. 3Supp 9% (S.D.N.Y.

1990), and the Court of Appeals United States v, Interpationa)
Brotherhood of Teamsters, slip gpinion, (24 Cir. April 12, 1991).
These election rules provide a ‘"framework for the first fully
democratic, secret ballot election in the history"™ of the IBT.
July 10, 1990 Opainion, supra, 742 F. Supp. at 97.

Petitioners Western Conference of Teamsters Pension Trust Fund
(the "Trust") and Joseph Ballew, an enployee of the Western
Conference of Teamsters and Co-chairman of the Trust appeal
decision 91-Elec. App.-106 of the Independent Administrater, whach
affirmed as mod:ified the Election Officer's decision P~-291A-LU278-
CSF pursuant to Article X, §1(a)(8) of the election rules. The
Election Officer and Independent Administrator determined that
Ballew had violated Article X, §1.b.(l1) of the election rules in
connection with the preparation and distribution, at Trust expense,
of wraitten materials about Ron Carey, an accredated candidate for
IBT Ganeral President. Petitioners seek to overturn the findings
of the Independent Adminastrator. This petition was ripe for
this Court's review on April 25, 1991. Petitioners twice moved
this Court to stay the decision of the Independent Administrator.
This Court denied the first application on April 11, 1981, and the
second on May 10, 1991.

The decision of the Independent Administrator is affirmed.

1. Background and Procedural H:istory



The Trust 15 affiliated with the Western Conference of
Teamsters ("WCT"), a subordinate entity of the IBT. The Truct iz
a multi-employer pension plan established pursuant to §302(c) of
the Labor Management Relations Act ("LMRA"), 29 U.S.C. §186(c), and
a pension plan as defined in the Employee Retirement JIncome
Security Act ("ERISA"), 29 U,.S.C, §1002(2)(A). The Trust has 14
employee trustees, including Ballew, two other employees of the
WCT, with the remaining employee trustees being officers or
officials of the WCT. Four of the 14 employee trustees, Arnia
Welnmeister, Chuck Mack, Ben Leal, and Michael Riley, are announced
candidates for International Office on the "Durham-Mathis Unity
Team" slate. (Decision of Independent Administrator [Dec, In. Ad.]
at 2).

Ron carey 1S the president of IBT local 804 1n Long Island
City, New York, and a Trustee of the Local 804 IBT/Local 447 IAM
United Parcel Employees Pension Plan (the "Local 804 plan"). A
notable feature of the Local 804 plan 15 the "30 and out" feature,
where participants may begin receiving full benefits after 30 years
of service, rather than benefits being tied to reaching a certain
age. Carey negotiated the Local 804 plan. Carey 1s an accredited
candidate forxr IBT General President. (Dec. In. Ad. at 3).

The following facts were found by the Election Officer and
affirmed by the Independent Administrator. On January 23, 1990,
Ballew wrote to Mr., Richard Pirnke, an 1ndependent trust

administrator, asking Pirnke to review and commert on the Local 804

plan., In that letter, Ballew wrote "Since this plan will be the



one that our WCT plan will be compared to, I am sending this to you
for your review and commesiiol.” {(Dec. Ian. Ad. at 3). That inqnivy
was not made for the purpose of any pending colleetive bargaining
negotiations, or at the request of any participant in, or
beneficiary of the Trust. That inquiry was found to be in response
to carey's campaign and candidacy. (Dec. In., Ad. at 4-5).

on March 19, 1590, Pirnke responded, adversely comparing the
local 804 plan to the Trust (the "Pirnke letter"). That comparison
noted in particular the demographic differences between the WCT and
lLocal 804 memberships that made the "30 and out" feature less
attractive to Trust participants. (Dec. In. Ad. at 5).

In November, 1990, Jack R. Bookter, Secretary-Treasurer of
Local 278 an San Francisco, California (affiliated with the WCT),
sent Ballew a videctape of a campaign presentation by Carey. In
that videotape, Carey makes specific rveference to the Trust, and
the l.ocal 804 plan’s "30 and out™ feature. (Dec. In. Ad. at 6-
7).

On November 28, 1990, Ballew wrote back to Bookter, on Trust
stationery, in his capacaty as co-chairman/secretary of the Trust
(the "Ballew letter®). 1In that letter, Ballew made unfounded and
pejorative remarks about Carey, stating that Carey took unfounded
liberties 1n describing the Local 804 plan. The Ballew letter went
on to set out the "limitations of significance" in the Local 804
plan, and then emphasized positive features of the Trust. (Dec.
In. Ad. at 6-7).

T

ve Election Officer and Independent Administrator found that



Ballew did not circulate the information in the Pirnke letter or
use that :nformation for collective barga:~'ng puvposes until he
~23 colilactea Dy Bookter. (Dec. In. Ad. at 6-7).

Ballew then sent copies of his letter to all other employee
trustees of the Trust. No employer trustee received a copy.
Bookter distributed copies of the Ballew letter to members of his
local who 1inquired about the Carey presentation at local 278
expense. Chuck Mack, a member of the WCT policy committee,
distributed the Ballew letter to all memgers of his Local 70, at

IBT expense. (Dec. In. ad. at 6-7),
After considering the facts as found by the Election Officer

and Independent Administrator, the Independent Administrator

concluded the following;

[I)t 1s readily apparent that Ballew's November 28, 1990
letter vas designed to refute Carey's campalgn statements
regarding pensions and the Local Union 804 plan. In
shert, the Ballew letter 1s intended to influence the
election of Carey as General President. Stated more
plainly, the Ballew letter constitutes anti-Carey
campaign laiterature. Given the fact that the Trust §s
prohibited from making any campaign contribution, its
distribution of the November 28, 1990 letter violates the
Election Rules.

(Dec. In. Ad., at 8).

The Election Officer ordered the Trust and Ballew to take
curative steps (the "curative steps”). These steps were affirmed
as modified by the Independent Administratoer. Those steps are as

v~

follows:

1. The Trust is prohibited from making any further contributions
of value, including distribution of the Ballew letter where
the purpose, Objiect, or foreseeable effect of that
centributaon is to influcnce the election of a candidate for
delegate, alternate delegate or International Officer of the

S



IBT.

2. Ballew 1S to reimburse the Trust for the cost and expease of
the preparation and disburscienc vi the Ballew letter.

3 pallew 1s to bear the expense and distribute copies of a
notice to be sent to all persons to whom he had sent his
letter advising the recipients of the subject Election Rules
violation and a disclaimer by the Trust of the Ballew letter.

(Dec. In. Ad. at 13-16). The Trust and Ballew appeal the findings

of the Independent Administrator to this Court.

I1I. Discuss

With respect to the electoral provisiona of the Consent
Decree, the Court of Appeals and this Court have now determined
that the Investigations Officer and Independent Administrator are
stand-=1ns for the General President and GEB, who properly delegated

thair power to those Court Officers pursuant to Article XXVI, 62

of ¢the IBT Constatution. United V. nte onal

Brotherhood of Teamsters, supra, Slip Opinion, (24 Cir., April 12,

1991) at 3617, aff'g July 10, 1990 Opiaion & Order, 745 F. Supp.
94; May 6, 1991 Opinion & Order, slip opynien, at S (S.D.N.Y.

1991) ; January 17, 1990 Opinion & Order, 728 F. Ssupp. 1032, 1048~
57, aff'd 907 F.2d 277 (23 Cir. 1990):

This Court and the Court of Appeals have interpreted gK.16 to
mean that decisions of the Independent Administrator "are entitled
to great deference." 905 F,2d at 616 (2d Cir. 1990) aff'dq March
13, 1990 Opinion and Order, 743 F. Supp. 155 (S.D.N.Y 13990): May
10, 1991 Memorandum & Order, glip op., (S.D.N.Y. 1991); May 6, 1991

opinion & Order, supra, at S5: Decenmber 7, 1990 Opinion & Order,
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754 F. Supp. 333, 337 (S.D.N.Y. 1990) ; Septamber 18, 1990 Opinion
& Opder, 743 F Supp. 189, 191-92 (S.D.N.Y. 1990); August 27, 1990
opinion & vrder, 745 F. Supp. 908, 911 (S.D.N.Y. 1990): March 13,
1990 Opinion & Order, supra, 743 F Supp. at 159-60, aff'd 905 F.2d
610, 622; January 17, 1990 Opinion & Order, supra, 728 F. Supp. at
1048-57, aff'd 907 F.2d 277 (24 Cir. 1990): November 2, 1989
Memorandum & Order, 72% F.2d 162, 169 (S.D.N.Y. 1989); Joint
council 73 et al. v._Carberry et al., ?41 F. Supp. 491, 493
(S.D.N.Y. 1990); Local 27 v. Carberry et al., July 20, 1990 at 3-
4 (S.D.N.Y. 1990).

petitioners make the following four arguments on appeal to
this Court: (1) There 1s no jurisdiction over the Trust: (2)
carrying out the curative steps would 1interfere with the Trust's
fi1duciary duties to its participants and bencficiariesi (3) Ballew
did not violate the election rules; and (4) the curative steps are

improper, These arguments will be addressed in turn.

A. Jurisdaction over the Trust and Ballew

The Trust and Ballew argue that since they were not parties
to the underlying litigation and non-signatories to the consent
Decree, they cannot be held bound by the Election Rules. They
further argue that the Trust and 21ts employees are legally
independent from the IBT. This Court and the Court of Appeals have
rejected virtually identical arguments numerous times.

The Court of Appeals has repeatedly ruled that IBT affilizted

ivcal unions, joint councills and area conferences--which



specifically argued that they were (1) not parties to the
underlying litigation, (i1) non-signator:ies to the Crrzent Decvee,
and (111) legally independent of the IBT--are subject to the
consent Decree, and the election rules promulgated pursuant to the
Consent Decree., United es V. ernatjonal othe of
Tecamsters, supra (2d ¢ir. April 12, 1991) aff'g July 10, 1990
Opinion & Order, supra: United States v, Tntexnataonal Brotherhood
of Teamsters, supra, 905 F.2d 610, aff'qg March 13, 21990 Opinion &

order, supra; ited States v. International EBrotherhood of

Teamsters, 907 F.2d 277, aff'q January 17, 1990 Opinion & Order,
supra; Local 27 v. C rry, supra.

This Court has determined that it may extend the reach of the
election rules to reach entities which could jeopardize the IST
membership's right to a fair, free and honest election, pursuant
to its authority under the All Writ's Act, 28 U.S.C. §1651. This
Court has ruled that <Yellow Freight System, Inc., ("Yellow
Freight") a company employing IBT members but not affiliated with
the IBT, was subject to the election rules because they were 1in a
position to frustrate the implementation of the Consent Decree and
the election rules, lawful orders of this Court. april 3, 1991
Memorandum & Order, sl op., at 4-6 (S.D.N.Y. 1991) ("Yellow
Freight"). An 1njunction was 1ssued under the All Writs Act
requiring that all Consent Decree related litigation must be vefore
this Court. Januwary 17, 1990 Opinion & Ordar, supra, 728 F. Supp.
1032 (S.D.N.Y.), aff'd 907 F. 24 277 (24 Cir, 1990),

The nced te assert jurisdiction over the Trust and Ballew is



even more compelling than 1in Yellow Frejght. The Trust 18 an
affiliated IBT entity, and Ballew its enployee, Pour of

ics
trus.ees are cand:idates for International Office and have a direct
stake in the outcome of this election. The Trust administers the
pension benefits of over 300,000 WCT members. Like Yellow Freight,
the Trust and Ballew are 1n a position to frustrate the
membership’'s right to a free, fair and honest election.

The Election Officer and Independent Administrator found that
Ballew in his position as trustee cireculated "anti-Ccarey campaign
literature" at Trust expense. The Trust and Ballew must be subject
to the election rules so they camnot use Trust personnel,
resources, and status to support a particular slate of ¢candidates.
The Trust 1S barred by Article X, §1.b.(1) of the election rules
from making any campaign contributien to a candidate. A campaign
contribution 1s defined by the election rules as "any direct or

andirect contribution where the purpose, object or foreseeable

effect of that contributien is to influence the election of a

candidate." (Election Rules, §A-1 at P. 6) See United States v,
International Brotherho o eamgters, supra, glip op. at 3630~
31 (2d Cir. april 12, 1991) (helding that Election Officer must
constyrue definition of "“campaign contribution® in broad wmanner
mandated by consent Decree.)

The Trust and Ballew argue that they cannot be bound by the
Consent Decree's election process by the Supreme Court decision in

Martin v. Wilks, u.s. + 109 S.Ct, 2180, 2184 (1989), since

by that decision non-parties to a Consent Tecree cannot be bound



py its terms. The cecond Cireuit has twice held that Martin v.

Wilks 1s inapplicable to this ongoing case, nited ¢

=
Inte iona otherho sters, supga, (2d cCar. aprail 12,

1991); United States V. Tnterpational Brotherhood of Teamsters,

supra, 905 F.2d at 622 (2d Cir. 1990), and thas Court has so held
1n five published opinions. See yellow Freight, supra’ January
29, 1991 oOpinion & Order, 754 F. Supp. 333, 134 F.R.D. 50 (S.D.N.Y.
1991); Joant Councl v. C et, supra: January 17, 1991
opinion & Order, supra:; November 2, 1989 Meﬁsrandum & Order, supra.

Martin v, W1lKs concerns the procedural fairness due entities
affected by a Consent Decree. By the election rules, the Trust and
Ballew have had a full and complete opportunity to argue the
substance of their claims before the Election Officer, the
Independent Administrator, and this Court. In addition, they have
twice moved this Court for stays of the curative steps, and have
£1led a notice of appeal, and petitions for a stay pending appeal
and mandamus to the Court of aAppeals. The Trust and Ballew have

had their day in Court.

B. Trust w's

Ballew and the Trust argue that the curative steps would force
them to violate their duties as fiduciaries of the Trust. Ballew
and the Trust also argue that the Ballew letter was an appropriate
exercise of Ballew's responsibilities under ERISA.

The status of the Trust, and the duties of Ballew 2s 3

fi1duciary of the Trust are set by §§ 1104-06 of ERISA, 25 VU.S5.C.

10



§61104-06. The fiduciary duty to provide plan comparisons 18 set
out at §1022 of ERI3A, ¢3 U.s.C. §1022. Section 1022 of FRTSA
requires trustees to furnish participants with "summary plan
descraptions" upon request, and contains no statutory requirement
to specifically compare one plan with another, as done by Ballew
here. Id. Thus, the relief ordered would not hinder the Trust's
duty to provide plan anformation.

The record established by the Election Officer and Independent
Administrator demonstrate that the Ballew letter was not an
appropriate response to a participant inquiry, but 1nstead a
partisan attack on the Carey campaign It was found that there was
no prior Trust practice of selectively comparing the Trust with
another plan outside of collective bargaining or organizing
efforts. (Dec. In. Ad. at 8-10). Rather, i1t wae found that the
timing and content of the Ballew letter were done only to respond
to the Carey campaign. (Dec. In. Ad. at 8). Thus, enjoining such
future action would not infringe on any fiduciary duties,

Accordingly, no part of the curative steps would prevent the

Trust or Ballew from responding to appropriate inquiries by Trust

beneficiaries for information as 1s their right under §1022 of
ERISA.,

C. Vieolatilo of _the Electlo es
Ballew and the Trust argue that the record does not support
the fainding of the Election Officer and Independent Administrator

that Ballew's actiuns constituted a contribution that had a direct

il



or indirect effect on Mr. Carey's candidacy in violation of Article
X, §1.b.(1) of the election rules. The record before thigs (sure
1s to the contrary. Ballew and the Trust violated the election
rules

The Independent Administrator found that Ballew's initfal
solicitation of the plan comparison from Mr. Pirnke, the response
of Mr. Pirnke, the content and form of the Ballew letter, the
sending of the Ballew letter, and its distribution were calculated
to be anti-Carey c¢ampaign material. This finding by the
Independent Administrator also considered Mr. Ballew's fiduciary
duties as Trust co-chairman, the Trust's history of providing plan
comparisons, and the presence of four candidates for international
cffice as enployee trustees of the Trust. The Trust and Ballew
have failed to persuade this Court that the factual tindings were
arbitrary or capricious.

The Court finds no basis for finding that the conclusion that
the Trust and Ballew violated the election rules is arbitrary and
capracious. In fact, the evidence before the Independent
Administrator is credible to support the finding that the Ballew
letter was a contribution intended to influence the 1991 IBT
election.

Further, the Independent Administrator also determined that

Article XI, §2 of the election rules gives the Election Officer

authority to correct conduct:

(I)f the Election Officer determines that these rules
have been violated or that anv other conduct has occurrxed
which may prevent or has prevented a fair, honest, and
open election, the Election Officer may take whatever

12



remedial action 1S necessary.
Tre Irdependent Administrator ana Election Officer determiiwed that
the Ballew letter was anti-Carey campaign literature that would

have the effect of preventing a falr, honest and open election.

The finding 1s supported by the record.

D. The Propriety of the Curative Steps

The Election Officer ordered the curative steps in the context
of an ongoing IBT election that will not be over until December,
1991. Well-taxlored remedies for violations of the election rules
should have the effect of (1) discouraging future violations of the
election rules, and (11) curing the i1mproper taint of the conduct.
The curative steps are calculated to bring these about,

The curative step that prevents the Trust and Ballew from
future violations of the election rules only preclude the Trust and
Ballew from violating the Consent Decree and election rules, lawful
orders of the Court. The curative steps do not prevent the Trust
or Ballew from carrying out any of their lawful duties.

The curative step that directs Ballew to reimburse the Trust
for the cost of the plan comparison, and that he circulate a
disclainer by the Trust is reasonable step to restore the status
guo_ante.

The curative steps do not implicate Ballew's first amendment

right to free speech. Ballew sent his letter in his official

capacity as trustee of the Trust. An ERISA trustee has no right

to influence an election for union office. Further, tiie Consent

13



Decree bars anyone from taking any improper action whach would
influence the 1991 election. Additionally, the Trust and Ballew
valve establish the state action necessary for a first amendment

violation. This Court has held many timeg for state action

—

purposes that the Court officers act as stand-ins for the IBT

—

Ganeral President and GEB, and not as the Government. May 10, 1990

Opinien & Order, supra, S11b op. (S.D.N.Y, 1991); €0zza v. lacey,

—

supra; January 17, 1990 Opinion & Order, supra.

Ballew and the Trust have not demonstrated that the curative
steps were arbitrary or capricious, and the:ir objections are

rejected.

I7Y onclusl

For the reasons stated above, the opinion of the Independent

Administrator 1s affirmed in all respacts,

SO0 QOrdered.

Dated: May 13, 1991
New York, New York

tciféze.az 7lci;:CLﬁ/€r77a“—‘-

u.s.n.Jd. s
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JON O. NEWMAN, Circuit Judge:

This appeal raises the related issues of the extent to
which a non-party is bound by a judgment and the extent to which a
non-party may be subjected to court orders pursuant to the All wWrats
Act, 28 U.S.C. § 1651 (1988). The issues arise on an appeal by the
Western Conference of Teamsters Pension Trust Fund ("the Trust") and
Joseph W. Ballew, the co-chairman and secretary of the Fund, from the
May 13, 1991, order of the District Court for the Southern District
of New York (David N. Edelstein, Judge). That order affirmed an

order of the Independent Administrator supervising certain aspects of



! n n 199« l4 CO [l oR W} - w IV PR

12
13
14
15
16
17
i8
19
20
21
22
23
24

25

a0 724
({Rev 882

the implementation of a consent decree ("the Consent Decree®) entered
in litaigation prought by the United States against the International
Brotherhood of Teamsters ("IBT"). g£es wﬂmﬂl

Brotherhood of Teamsters, 931 F.2d 177 (24 cir. 1991) ("Elsction
1e 1sion") - The order of the Independent Administrator

purported to remedy violations of Elections Rules issued by the
Electaions Officer appointed pursuant to the Consent Decree. The
Trust and Ballew were alleged to have violated the Election Rules by
reason of a letter Ballew wrote concerning pension benefits available
under the Western conference of Teamsters pension Plan ("WCT Plan')
and a plan ("the Local 804 Plan") proposed by Ron Carey, the
president of IBT Local 804 and a candidate for president of the IBT.
The parties disputed whether Ballaw’/s letter was prohibited.political
campaignhing or pernissible distribution of pension penefit informa-
tion.

We conclude that the appeal is moot to the extent that at
concerns equitable remedies, and that the portion of the order
requiring Ballew to reimburse the Fund is a damage remedy that could
not properly ke entered either by vartue of the Consent Decree or the
All Wrats Act. We therefore dismiss in part and vacate in part.

Facts

The circumstances givang rise to the consent Decree and the
mechanisns resulting from the decree to monitor the 1991 IBT election
have been recounted before and need not be repeated. See United

MWLW@M. 948 F.2d 98, 100~
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F.2d at 180-81;
Teamsters, 905 F.2d 610, 613 (2d Cir. 1990) ("Friednan and Hughes").
suffice it to note that the consent Decree authorizes the appointment
of an Elections Officer, with authority to supervise the 1991 IBT
election for international officers, and an Independent Administra-
tor, with authority to adjudicate disputes concerning election
rulings of the Elections oOfficer. Rulings of the Independent
Administrator may be appealed to the District Court.

During his campaign for president of the IBT, Carey had
occasion to discuss the virtues of the Local 804 Plan. In January
1990 Ballew sent the Trust’s administrators a copy of the local 804
Plan and requested an analysis of it "([s]ince this plan will be one
that our Western Conference plan will be compared to." Ballew
received the requested analysis in March 1990. In November 1990,
Jack R. Bookter, an officer of IBT Local 278 in San Francisc¢ and a
candidate on the slate opposing Carey, sent Ballew a videotape of a
campaign presentation in which Carey favorably compared the Local 804
Plan to other plans including the WCT Plan. Carey suggested that IBT
members make inquiries concerning the benefits available under their
own plans.

Ballew’s response to Bookter in a letter dated November 28,
1990 ("the Ballew letter"), gave rise to the pending controversy.
The Ballew letter analyzes various features of the Local 804 Plan and

the WCT Plan, pointing out some adverse aspects of the former and
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some beneficial aspects of the latter. An introductory sentence
stated, "Mr. cCarey is an effective speaker, but with respect to
pension matters, I think he takes great liberties with the facts and
implies that the Local 804/UPS Pension Plan is the model of design
and a reality for other pension plans to obtain."® The source for the
comparisons made in the Ballew letter was the March 1950 analysis
that Ballew had requested from the Trust administrators.

Ballew sent copies of his letter to the union-selected
trustees of the Trust. one recipient, Chuck Mack, an officer of IBT
Local 70 in Oakland, sent copies of the Ballew letter to all Local 70
officars. Bookter sent copies to the officers and members of Local
278.

The Committee to Elect Ron Carey filed a protest with the
Elections Officer, alleging that the Trust and the local unions had
made prohibited campaign contributions by preparing and distributing
partisan materials. The Elections Officer upheld the protest. He
cited provisions of the election rules (a) prohibiting the use of
union funds or resources for canpaign purposes unless the union is
compensated and all candidates are given equal access to such
resources, Election Rules, Article X, § 1(b)(3); (b) prohibating any
enployer from contraibuting anything to a campaign, id. s\;(b)(l); anc
(c) extending, in the view of the Elections Officer, the prohibitior
against employer contributions to trusts, id. § 1(a). The Electicn:
officer ruled that Ballew’s request to the trust administrators fo

a comparison of the pension plans was politically motivated and tha
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the distribution of the Ballew letter was a contribution that
violated the Election Rules.

As relief, he ordered the Trust and Ballew to cease and
desist from any further contribution wwhere the purpose, object or
foreseceable effect of that contribution is to influence the election
of a candidatae for delegate, alternate delegate or International
officer of the IBT," and ordered Ballew to reimburse the Trust for
nall costs and expenses associated with the preparation and dissemi~
nation of the comparison between the Trust and the Local Union 804
pension plan" and to distribute at his own expense a prescribed form
of notice to trustees of the Trust and any IBT member to whom he
sent, or caused to pe sent, the Ballew letter. The notice is
required to state that the Trust ndisclaims" the Ballew letter and
naffirmatively states that neither the letter nor its contents are
endorsed by" the Trust. other relief, not at issue on this appeal,
was ordered against Bookter, Mack, and the Western Conference of
Taansters.

The order of the Elections Officer was affirmed by the
Independent Administrator, with a modification not pertinent to this
appeal, and the latter’s order of affirmance was in turn affirmed by
the District Court. After oral argument, we were informed that the
election has been held and Carey was elected president of the IBT.

Discussion
Inatially we note that much of the controversy has becone

moot by reason of the occurrence of the IBT election. Carey'’s

-6 -
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election victory ends the controversy with respect to Ballew’s
obligation to send a notice on behalf of the Trust disclaining the
Ballew letter. Though in some circumstances a cease and desist order
concerning an election rule violatien might remain viable after an
election, see, €.d.. NLBQ_x*_ngxhggg_gg&, 398 U.S. 25, 28 (1970),
the order in this case has become moot because of the expiration of
the court officers’ authority. By the terms of the Consent Decree,
the authority of the Elections Officer and the Independent
Administrator terminates upon certification of the 1991 TIBT election
results, except for prompt jnvestigation of certain post-election
claims of electaon irregularity. Consent Decree ¢ B. Thus a live
dispute remains only with respect to Ballew’s monetary obligation to
reimburse the Trust.

In determining whether the Elections officer had authority
to impose a monetary obligation upon Ballew, we consider first
whether Ballew is bound by the Consent Decree and, if not, whether he
may nonetheless be ordered to reimburse the Trust pursuant to the All
Writs Act. If the Consent Decree of its own force binds Ballew,
then, like any party bound by a judgment, he may be ordered to comply
with its terms and may be held accountable for violating its terms.
Even if the Decree of its own force is not binding upon him, he ray
still be subject to the District Court’s authority to issue orders
pursuant to the All Wrats Act, in which event the {ssue becones
whether the monetary reimbursement order is the type of order

permitted under the Act.
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A. Does the consent Decree authorize Ballew’s Monetary obligation?

The Independent Administrator found that, with respect to
the matters pertinent to this appeal, Ballew acted vgimply as 2a
trustee of the Trust," and the pistrict Court ruled that "Ballew sent
his letterx in hig official capacity as trustee ©of the Trust. "
Therefore, our initial question is whather the consent Decree, of its
own force, binds Ballew in his capacity as a trustee of the Trust
such that an obligation may be imposed upon him pursuant to the
election supervision machinery established by the decree.

Neither the Trust nor Ballew in his capacity as a trustee
vere parties to the litigation in which the Consent Decree was
entered, and normally @& person is not pound by an in personan

judgment entered in litigataon in which he is neither designated as

a party neor served. See Martin v, Wilks, 490 U.8. 755 (1989);
gapnsberry v, Lee, 311 U.S. 32 {1940) . Limited exceptions exist for

persons who are agents of, or acted in concert or participation with,
parties bound by a judgment, see€ Fed. R. Civ. P. 65(d), or who were
adequately represented in the 1litigation that rasulted in the

judgment, gee m_y_._w_ul‘_‘., 490 U.S. at 762 n.2.

We have previously recognized that some entities haw«¢
sufficient relationships to the IBT to ba bound by the Consen
Decree. We have ruled that IBT affiliates are bound Pecause thei
interests were adequately represented by the 18T, gee Election Rule
pecision, 931 F.2d at 185-87, and that an officer of an IBT local we

bound by the disciplinary mechanism of the Consent Decree becat
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nthe investigatory and disciplinary powers of the court-appointed .

officers are proper delegations of the powers of the IBT General
President and the [General Executive Board] within the scope of the
IBT Constitution that binds all members of the IBT . . . ," Friedman
and_Hughes, 905 F.2d at 622 (24 cir. 1990). However, in our most
recent consideration of an enforcement of the Consent Decree,

involving a remedy imposed upon an employer of XYBT members, we were

1

|

careful to recognize that we were not determining whether the decree |

applied "of 1its own force" but, instead, upheld the remedy as 2a
proper use of the All Writs Act. £See yallow Freight, 948 F.2d at 102

(24 Cir. 1991). The District court in the pending matter considered

our rulings in ctio cisi and Friedman and Hughes to
have determined the inapplicabilaty of Martin v. Wilkes "to this

ongoing case," put we think that overstates the matter. Whether any
person is bound by a judgment always depends on the precise relation-
ship of that person.to the underlying litigation, and, as Friedman
and Hughes 1llustrates, sopetimes depends on the particular provi-
sions of the judgment sought to be applied.

A trust and its trustees are distinct from both the

enmployer and the union that authorized their existence. See Plumbers

v, Vert Const co. ., 932 F.2d
1443, 1451 (1ith Cir. 19%91); Griffith Co. v. NLRB, 660 P.2d 406, 410

(9th cir. 1981), cert. denied, 457 U.S. 1105 (1982). An employee
penefit trust is not necessarily bound by a judgment entered in

latagation involving the pertinent union. See O‘Hare v. General

-9 =
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Maripne Transpoxt Corp., 740 F.2d 160, 167 (2d Cir. 1984), cert.
denied, 469 U.S. 1212 (1985). Though the members of thea IBT were

adequately represented in the underlying litigation and though those
members have an interest in assuring that Trust resources are not
misused, it does not follow, as the Government contends, that the
Trust or the trustees were adequately represented by the IBT in the '
underlying litigation. As the pending attempt to enforce the decree
against the Trust and Ballew jndicate, substantial issues arise as to
whether conduct of the trustees is prohibited political campaigning
or permissible distribution of pension benefit information. The
interests of the IBT in agreeing to terms to requlate the conduct of
the 1991 IBT election do not necessarily coincide with the interests
of the Trust and the trustees in determining where the line is to be
drawn between prohibited campaigning and permissible informing of
Trust beneficiaries.l We conclude that the Consent Decree, of its
own force, is not binding upon the Trust and its trustees, at least
not so as to make applicable to Ballew, in his capacity as trustee,
the obligation not to take action that can be regarded as influencing
an IBT election.

B. Does the All Writs Act authorize Ballew’s monetary obligation?

The All Write Act authorizes federal courts to "issue all

lror example, the Independent Administrator appeared to agree
with counsel for the Committee to elect Ron Carey that the Trust
could have permissibly distributed an analysis of the comparative
penefits of the Trust and the so-called w30-and-out benefit" of the
Locai 804 Plan so long as the analysis made no reference to Carey or
Local 804.

- 10 =
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writs necessary and appropriate in aid of their respective jurisdic-
tions and agreeable to the usages and principles of law." 28 U.5.C.
§ 1651(a). "The power conferred by the Act extends, under appropri-
ate circumstances, to persons who, though not parties to the original
action or engaged in wrongdoing, are in a positiocn to frustrate the
implementation of a court order or the proper administration of
justaice." MMMMM, 434 U.S. 159, 174
(1977) . We have explicitly recognized the availability of the Act to
require an entity that was not a party to the underlying IBT
litigation to take action deemed necessary to implement the Consent
Decree. 3S€@ W—, 948 F.2d at 102-05.

Appellants contend that the All Writs Act can be used only
to command some course of future conduct and cannot be used to impose
a retrospective monetary obligation. The Act’s reference to the
authority teo issue "wrats" would seem toO support the appellants’
contention. The imposition of a monetary obligation is normally the
office of a judgment, not that of an ancillary writ like the writs of
scire facias, habeas corpus, mandamus, and prohibition, which were
historically within the purview of section 1651. See Pennsylvania
Bureau of correction V. United States Marshals service, 474 U.S. 34,
40-43 (198%5); v. New YO e , 434 U.S. at
172-74; Lahette County Commigsionexs V. United States ex rel,
Moulton, 112 U.S. 217, 221 (1884). Though we have recognized the use

of the Act to order prospective relief in a variety of cjircunstances,

see, €.9., cin orp. V, Cit kerg, 858 F.2d 855 (2&
/

/

/
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cir. 1988), cert. denled, 489 U.S. 1077 (1989)i gsafir v. United
states Lines. ING. 792 F.2d 19 (2d Cir. 1986) , cart. denied, 479 U.S.

1099 (1987); In re Baldwin-United COER.. 770 F.24 328 (24 Cir. 1985),
we have located no decision of this or any other court where the Act

was relied upon to impose a retrospective monetary obligation upon a
party not pound by a judgment.

The only case cited by the Government for the proposition
that the reimbursement obligation is an appropriate exercise of the
pDistrict court’s authority is V. e old Co., 328 VU.S.
395 (1946). That decision appears to rest solely on an interpreta-
tion of the District court’s authority under section 205(a) of the
Emergency Price Control Act of 1942, ch. 26 § 205, 56 stat. 23, 33,
0 U.S.C. App. § 925(a) (1940 & Supp. V 1945), repealed by Act of
July 25, 1946, ch. 671, § 1, 60 stat. 664. In any event, at most,
pPorter upheld the District Court’s power to require the return of
money obtained in violation of a statutory 1imitation. By contrast,
in the pending case Ballew is not alleged to have obtained anything
from the Trust. The reimburserent order is not a traditional order
of restitution of the sort normally jissued by a court of equity, see
Porter, 328 U.S. at 402, but instead {g a command to Ballew to reach
jnto his own pocket and pay to the Trust money to compensate it for
the expenses he is alleged tec have improperly caused it to undertake.
An obligation of that sort is in substance a damage remedy, akin to
a surcharge of a trustee. The Act does not authorize that remedy.

We would have a different case if the GCovarnment had
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invoked the Act to obtain from the pistrict court a prospective order
requiring pallew to take oY refrain from taking sone action in order
to assure the effective implenentation of the Consent Decree. The
ncease and desist™ obligation, for exanple, had jt not become moot,
might well have been considered a permissible use of the Act.
Moreover, in rejecting the reimbursenent order as 2 pernissible use
of the All writs Act, we are not determining whaether, in a proper
suit brought by oX on behalf of the Trust, pallew could be required
to reimburse the é;ust. In such 1itigation, the jssue of whether
Ballew’s fiduciary obligations permitted him to incur the disputed
expenses can receive plenary consideration by a court exercising its
jurisdiction to enforce the trustees’ obligations, rather than by a
court reviewing the enforcement of union elaction rules promulgated
under a consent decree in litigation to which Ballew was not a party.

For thaese reasons, we dismiss as moot the appeal from all
aspects of the pistrict court’s judgment other than the reimbursement

obligation imposed upon pallew, and we vacate that obligation.

/
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VAN GRAAFEILAND, Circuit Judge, concurring:

If the issues herein had not bkeen rendered moot by the
election, I would not be as ready as my colleagues to excuse
Ballew's conduct -- which both the election officer and the
independent administrator found to be politically motivated -- on
the ground that he acted simply as a trust officer.

With that reservation, I concur.




