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Committee to Elect Ron Carey 
c/o Richard Gilbcrg, Esq. 
Cohen, Weiss and Simon 
330 West 42nd Street 
New York, N Y. 10036-6901 

Joseph W Ballew 
Co-Chairman and Secretary 
Western Conference of Teamsters 
Pension Trust Fund 
101 Elhott Avenue, West 
Suite 500 
Seattle, WA 98119 

Chuck Mack 
Secretary-Ti 
IBT Local Unio\ 
70 Hagenberger 
Oakland, CA 94621 

Jack Bookter 
Secretary-Treasurer 
IBT Local Umon 278 
150 Executive Park, Suite 4500 
San Francisco, CA 94134 

Re Election Office Case No. P-291A-LU70 & 278-CSF 

Gentlemen: 

A pre-election protest was filed pursuant to Article X I of the Rules for the IBT 
International Umon Delegate and Officer Electiony revised August 1, 1990 CRides"). 
In that protest, the Committee to Elect Ron Carey ("Carey") alleges that the Co-
Chairman and Secretary of the Western Conference of Teamsters Pension Trust 
("Trust"), the Union trustees of the Trust, and the principal officers of IBT Local Unions 
70 and 278 violated the Rules when they used Trust and Union resources, including 
official umon stationary, to prepare and distnbute a letter to discredit and disparage the 
Carey campaign The Election Officer's investigation revealed the following. 

The Trust is an employer-employee jointly administered pension plan covenng 
members of IBT Local Umons affiliated with the Western Conference of Teamsters. 
Joseph W Ballew is the Co-Chairman and Secretary of the Trust and is also an official 
of the Western Conference of Teamsters * The Umon trustees of the Trust include the 

• Mr Ballew is not an employee of the Trust. The Trust reimburses the Western 
Conference for all of the expenses incurred by Mr Ballew m his capacity as Co-
Snnan/Secretary of the Trust, including travel, office and clerical expenses as well 
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Director of the Western Conference as well as twelve other officials of the Western 
Conference or of Joint Councils or Local Unions affiliated with the Western Conference. 
Chuck Mack, Secretary-Treasurer of Local Union 70, is a trustee of the Trust. Four of 
the Trustees are announced candidates for International Office aligned with the Durham-
Mathias Unity Team. 

As part of his campaign for General President of the IBT, Ron Carey prepaied 
and distributes a video tape campaign speech. In that presentation Carey discusses, inter 
alia, the features of a pension plan he negotiated on behalf of members of IBT Local 
Union 804. Carey is the President of Local Union 804. A copy of that video tape was 
acquired by Jack R. Bookter, Secretary-Treasurer of Local Union 278 who in turn sent 
It to Mr Ballew. 

In a letter to Bookter, dated November 28, 1990, O^ereinafter "Ballew letter") 
Ballew contrasts the benefits available under the Local Union 804 plan with those 
available under the Trust. The letter begins with Ballew*s claim that Carey, in the 
videotape, "takes great hberbes with the facts" and goes on to state that " I am sure that 
all would like to have the same scenario Mr Carey has in pension considerations'. The 
letter then goes on, in some detail, to contrast the benefits of the Trust and the Local 
Union 804 plan The letter concludes with the statement "the appeal of the Local 
804AJPS Plan bes only in its ability to provide benefits prior to age 55". 

In addition to sending the letter to Mr. Bookter, Mr. Ballew distributed copies of 
his letter to each of the union trustees of the Trust. In his transmittal memo, dated 
November 30, 1990, Mr. Ballew stated that: 

Several Local Unions have contacted me regarding claims 
made by Mr Ron Carey relative to pension matters and, in 
particular, the Western Conference of Teamsters Pension 
Plan. The enclose response addresses many pension issues 
which are important to us all, particularly as trustees. 

While Mr Bookter stated to the Election Officer representative that he personally only 
distributed the Ballew letter to several members of his Local Union, Mr. Bookter also 
stated that he had received comments about the letter from several IBT officials from 
outside of his Local Umon By memo dated December 5, 1990, written on official 
Local Umon 70 stationary, Chuck Mack distributed copies of the Ballew letter to "All 
Officers and Officials" of Local Umon 70. 

While the Ballew letter on its face appears to be a response to an inquiry from 
Mr Bookter, the substantive portions of the letter were prepared well in advance of 
Ballew's receipt of the Bookter inquiry By letter dated January 23, 1990, Ballew asked 

as stationary and supphes. The Trust also retains the services of pension plan 
administrators, e g , Northwest Administrators, Inc.; actuaries, e g , Milliman & 
Robertson, Inc., and, attorneys, e.g , Pdlsbury, Madison & Sutro. 
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the Trust's consultants to prepare an analysis of the Local Union 804 pension plan 
because "this plan will be one that our Western Conference Plan will be compared to". 
At the time that Ballew made the request for this analysis, he had received no inquiries 
about the Local Union 804 plan or any requests for a comparison of the benefits 
available under that plan with those available under the Trust. 

The analysis of the Local Union 804 plan was prepared, at Trust expense, by 
Northwest Administrators, Inc. and Milliman & Robertson, Inc. The narrative 
description of that analysis is contained in a letter, dated March 19, 1990, to Ballew 
from Mr Richard Pimke, Pension Service Manager for Northeast Administrators, Inc. 
The November 28, 1990 Ballew letter is based on, and excerpts large portions of, the 
Pimke analysis. 

During the course of the investigation of this protest, counsel for the Trust alleged 
that the Ballew letter was not unusual and that the union trustees often receive inquiries 
from participants in the Trust regarding pension benefits Counsel for the Trust also 
alleged that the Trust routinely preforms comparisons of its benefits with benefits 
offered under other pension plans or arrangements. At the request of the Election 
Officer, the Trust provided the Election Officer with copies of such comparative 
analyses. Three types of documents were produced* 1) responses prepared by the Trust 
to inquiries from participants regarding the availability of a '30 and out" pension 
benefit, 2) comparisons between the benefits available under the Trust and benefits 
available under non-coUectively bargained pension plans or arrangements; and, 
3)comparisons of benefits avail{d)le under the Trust with the benefits available under 
other IBT negotiated pension plans.' The Election Officer's request covered the five 
year period prior to the filing of the instant protest. 

Among the documents provided to the Election Officer by the Trust were a 
number of inquiries from Trust participants concerning a "30 and out" pension benefit. 
These requests, including several from UPS emplovees, are dated from mid-198S to 
1988 In his responses to these inquiries, Mr. Ballew stated that such an option had 
been considered by the trustees in tiieir design of the Trust and was not incorporated 
into the Trust's benefit structure. Mr Ballew also stated that such a benefit formula 
would "not meet the requirements of the Internal Revenue Service". 

Counsel for the Trust also provided the Election Officer with copies of 
approximately 25 comparisons between the Trust and other pension plans and 
arrangements These analysis involved comparisons between the Trust and plans that 
were not the product of collective bargaining involving IBT subordinate entities. The 

' Counsel for the Trust also provided a copy of a comparison of two plans negotiated 
by IBT Local Umon 710. However, this comparison was between two plans, both 
negotiated by the same Local Uraon, one for UPS employees and the other for the 
remainder of the Local Umon 710 membership That analysis does not involve a 
comparison of the benefits offered by the Trust and another IBT negotiated plan and was 
therefore not relevant to the issue before the Election Officer. 
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purpose of the comparisons between the Trust and the employer sponsored plans was to 
support organizing or collective bargaining efforts by the IBT. Such compansons were 
intended to demonstrate that emploĵ ees not represented by the IBT were enjoying 
inferior pension benefits or that pension plans that were not the product of collective 
bargaining were inferior to a collectively bargained plan, i.e., the Trust. 

One of the two comparisons involving the Trust and an IBT negotiated plan 
involved the SouUiem California Rock Products and Ready Mixed Concrete Industries 
Teamster Employees Retirement Plan ("Rock Products Plan'). The Rock Products Plan 
was set up in the late 1950's to cover IBT members in the rock products industry. The 
employers participating in that plan claimed that the Rock Product Plan would pay 
benefits comparable to the Trust. In the late 1980*s the IBT alleged that the Rock 
Products Plan benefits were Ming behind those offered by the Trust. The analysis 
prepared by the Trust was for use m bar^aimng with employers participating in the 
Rock Products Plan. The employers participating in the Rock Products Plan ultimately 
agreed to merge that Plan with the Trust. 

The other comparison between the Trust and an IBT negotiated plan is the 
comparison with the Local Umon 804 plan. As stated above, this comparison, prepared 
in early 1990, was not in response to a re(}uest for information firom a plan participant. 
Nor is there any evidence that the analysis was prepared for collective bargaimng or 
organizing purposes. Mr. Ballew, through counsel, informed the Election Officer, 
through counsel, that Owen Bennett, the Chairman of the Trust, may have received a 
copy of the Prinke analysis of the Local Union 804 plan. Mr. Ballew does not recall 
anyone else receiving a copy of the analysis. The information contained in the original 
comparison was incorporated into the letter drafted by Ballew in response to a campaign 
video produced by the Carey campaign The Ballew letter in turn was distributed to IBT 
officials and members throughout the Western Conference. 

Article X, Section 1 (b)(3) of the Rules prohibits the use of Union fiinds or 
resources for campaign purposes unless the Union is reimbursed and all candidates are 
given e^ual access to such resources. ̂  That provision of the Rules also prohibits the use 
of official union stationary "irrespective of compensation or access". 

Further, Article X, Section 1 (b)(1) of the Rules provides that "(n]o employer 
shall be permitted to contribute anything to any campaign." This prohibition extends 
beyond "strictly monetary contributions" and includes any thing of value Moreover, the 
prohibition with respect to contributions extends not only to "employers" but to 
"foundations", "trusts" or "similar entities". Rules, Article X, Section 1(a), see also. 
Consent Order, paragraph 8 Campaign activity includes not only seebng support for 
a candidate but opposing a candidate for delegate or International Office. Simi arly, the 
rules regarding trust contributions regulate "any direct or indirect contnbution where the 
purpose, object or foreseeable effect of that contribution is to influence the election of 
a candidate Rules, Defimtions, Paragraph (6). 

In investigating the instant protest, the Election Officer first considered whether 
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the preparation and dissemination of the analysis of the Local Union 804 pension plan 
was a campaign contribution in violation of the Rules. The Election Officer then went 
on to determine whether the distribution of the Ballew letter constituted campaign 
activity involving an unreimbursed, or prohibited, use of union resources. 

As a threshold matter, counsel for the Trust challenges the jurisdiction of the 
Election Officer over the Trust's Co-Chairman and other trustees, claiming that the 
exercise of jurisdiction over these individuals constitutes the exerdse of jurisdiction over 
the Trust. The Election Officer first observes that each of the union trustees of the 
Trust, including the Trust's Co-Chairman and Secretary, are members of the IBT subject 
to the jurisdiction of the Election Officer under the Election Rules and the Consent 
Order But more importantly, the Election Officer has jurisdiction over the Trust for 
the same reason it has jurisdiction over employers who employ IBT members. The 
Trust, hke the employer in Yellow Freight. 91 - Elec. App.- 43, affirmed, U.S. v. IBT 
et al (S D N.Y , March 4, 1991) has the power to interfere with the election process 
mandated by the Consent Order. In fact, there is a greater danger of such intenerence 
posed by the Trust, than by any single employer, because the trust has more resources 
than any single employer, its participants are greater in number than the employees of 
any single employer and the fact that officers of the IBT, who may have their own 
pohtical agenda, nave the power to influence the conduct of the Trust. 

Counsel may argue that the exercise of jurisdiction by the Election Officer over 
the Trust is beyond the scope of the Consent Order and the Rules promulgated in 
accordance with that Order. The Consent Order states, at paragraph 18, that: 

Except as provided by the terms of this order, nothing else 
herein shall be construed or interpreted as affecting or 
modifying: . . . (c) the conduct and o^ration of the affairs 
of the IBT or aiw IBT-affiliated entity or any employee 
benefit fund as defined in ERISA or trust fund as defined by 
Section 302 (c) of the Labor management Relations Act, as 
amended. . ." 

However, in the instant case the Election Officer does not seek to affect or modify the 
conduct or operation of the Trust, but rather is attempting to insure that the Trust does 
not interfere with the conduct of the election process through unlawful campaign 
contributions The regulation of campaign contributions by Trusts and similar entities 
IS a prominent element of both the Consent Order and the Election Rules. To the extent 
that the Trust is alleged to have made a prohibited campaign contribution, the Election 
Officer, and the Independent Administrator, clearly have the junsdiction to investigate 
such claim and in impose a remedy to cure such violation 

In the instant case it is alleged, inter alia, that the Trust made a contribution in 
the form of a study cntical of the campaign statements allegedly made by an accredited 
candidate for General President of the IBT as part of his campaign, i e. the Ballew 
letter Counsel for the Trust argue that the Bsdlew letter and the comparison of the 



Ron Carey 
Page 6 
Local Union 804 plan "is no more campaign kterature than the summary plan booklets 
and other explanatory materials the Pension trust is legally required by Federal pension 
law to distribute to the participants in the WCT Plan.^ Whether the Ballew letter, and 
the study which serves as the basis of the letter, is a campaign contribution or a piece 
of campaign bterature will depend on whether the "purpose, <^ject or foreseeable effect 
of [the analysis of the Local Union 804 Plan] is to influence the election of a candidate". 
Rules, Definition (6). Factors involved in such a determination include reviewing 
whether the analysis had a legitimate Trust purpose; the timing of the study and its 
distribution, whether the study was prepared or disseminated in response to campaign 
statements, how the analysis was distributed, and, the past practice with respect to 
similar analyses. 

The Ballew letter itself was clearly motivated by the Carey campaign tape. Mr. 
Ballew responded to what he perceived as Mr. Carey's campaign rhetoric regarding the 
Local Union 804 pension plan. The letter does not provide information, like a 
"summary plan booklet", but rather argues a pobtical point, i e. our plan is better than 
the Local Union 804 plan, therefore, the Trustees have served the interest of the 
Western Conference membership better than Carey has served the members of his Local 
Union. Thus, the IBT members and officers responsible for the preparation and 
dissemination of the cntical analysis of the Local Union 804 Plan will argue that the 
candidates they support for International General President will better serve the interests 
of the IBT membership than will Mr. Carey or delegate candidates committed to his 
nomination and election. Mr. Ballew's distribution of his letter to all of the union 
trustees of die Trust insures that this political message will be heard throughout the 
Western Conference of Teamsters. 

Mr. Ballew's initial request for the preparation of the comparison in January, 
1990, was also pohtically motivated. Ballew's request was not in response to a specinc 
question or request from an IBT member or Trust participant. Nor is there any 
evidence diat the analysis was prepared for collective bargaining or organiang purposes. 
Moreover, with the exception of the Rock Products Plan discussed above, Ballew's 
request for a comparison with another IBT negotiated plan was highly unusual. The 
Rock Products comparison was produced in an effort to obtain improved pension 
benefits dunng collective bargaining. 

While the Trust had addressed a series of questions concerning a 30 and out 
benefit, the past responses focused on the merits of the Trust's benefits and the 
limitations of IRS regulations Never in the past has the Trust attempted to disparage 
a pension plan negotiated by another IBT affi late in a comparison with the Trust. 

The Election Officer concludes that the "purpose, object or foreseeable effect" of 
the companson of the Trust with the Local Umon 804 plan, and the distnbution of the 
results of that comparison, was to adversely affect the Carey candidacy. This 
conclusion is supported not only by the unususu nature of the comparison, but also by 
the timing of the request, i e, after the start of the Carey campaign and during the 
penod of delegate elections, and its distnbution throughout the Western Conference 
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The source of this contribution was the Trust and therefore the contribution was 
violative of the Rules. 

The Election Officer further concludes that the copying and distribution of the 
Ballew letter, by officials of the IBT, including the principal officers of Local Unions 
70 and 278, was violative of the Rules to the extent that such distribution involved the 
use of union funds and resources, including official union stationary. 

Accordingly, the Election Officer orders the following relief for these violations 
of the Rules: 

1. The Western Conference of Teamsters Pension Trust, its 
trustees, agents and representatives, shall cease and desist 
from any further direct or indirect contribution of anything of 
value, including any fiirther distribution of the Local Union 
804 pension plan comparison or the Ballew letter, where the 
purpose, object or foreseeable effect of that contribution is to 
influence the election of a candidate for delegate, alternate 
delegate or International Officer of the IBT. 

2. Joseph W Ballew and the Western Conference shall 
reimburse the Trust for all costs and e^nses associated with 
the preparation and dissemination of the comparison between 
the Trust and the Local Union 804 pension plan. 

3. Joseph Bookter and Chuck Mack shall cease and desist from 
any further distnbution of the Ballew letter and shall 
personally reimburse their resi)ective Local Union for all 
expenses associated with such distribution. 

4. Chuck Mack shall cease and desist from any further use of 
official Local Union 70 stationary for campaign purposes 

5. The Western Conference of Teamsters shall cause to be 
published, in the publication entitled "A Refiort from the ... 
Western Conference of Teamsters", an article on pension 
issues prepared by the Carey campaign. The article shall be 
three quarters of a page in size and shall appear within the 
first three pages of the pubhcation in the edition following the 
submission of the artic e by the Carey campaign. The Carey 
campaign shall provide to the individual identified by the 
Western Conference with a camera ready copy of the article. 
The article shall not contain any photographs. The Carey 
campaign shall provide, simultaneously with its transmission 
to the Eastern Conference, a copy of the article to the 
Election Officer. The Western Conference shall provide tiie 
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Election Office and the Carey campaign with a page proof 
of the edition of the newspaper containing the article, prior 
to pubhcation with the anticipated pubhcation date. 

6. Joseph W. Ballew shall, at his own expense, distribute copies 
of the attached Ballew notice to all trustees of the Trust as 
well as to any member of the IBT to whom he sent, or 
caused to be sent, copies of his letter. 

7. Chuck Mack shall, at his own expense, distribute copies of 
the attached Mack notice to all reapients of his memorandum 
dated December S, 1990 and to any other IBT member to 
whom he sent, or caused to be sent, the Ballew letter. 

8 Jack R Bookter shall, at his own expense, distribute copies 
of the attached Bookter notice to all recipients of his 
memorandum dated December 5, 1990 and to any other IBT 
member to whom he sent, or caused to be sent, the Ballew 
letter. 

9 The Western Conference, Ballew, Bookter and Mack shall 
each file affidavits with the Election Office within fifteen dajrs 
of their receipt of this decision setting forth in detail their 
compliance with the terms of this order. 

I f any interested party is not satisfied with this determination, they may request 
a hearing before the Independent Administrator within twenty-four C24) hours of their 
receipt of this letter. The parties are reminded that, absent extraordinary circumstances, 
no party may rely upon evidence that was not presented to the Office of the Election 
Officer in any such appeal. Requests for a hearing shall be made in writing, and shall 
be served on Independent Administrator Frederick B. Lac^ at LeBoeuf, Lamb, Leiby 
& MacRae, One Gateway Center, Newark, New Jersey 07102-5311, Facsimile (201) 
622-6693 Copies of the request for hearing must be served on the parties listed above, 
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W., Washington, D. 
C. 20001, Facsimile (202) 624-8792. A copy of the protest must accompany the request 
for a heanng. 

truly yoy^. 

Iichael H. HoUand 
Election Officer 
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cc: Frederick B. Lacey, Inde^ndeilt Administrator, IBT 
Geraldine L Leshin, Re^onal Coordinator 
Christine M . Mrak, Regional Coordinator 
Donald E. Twohey, Regional Coordinator 
Robert A. Gordon,Esq. 

Pillsbury, Madison & Sutro 



NOTICE TO ALL RECIPIENTS OF THE LETTER FROM 
JOSEPH W. BALLEW, CO-CHAIRMAN AND SECRETARY 
WESTERN CONFERENCE OF TEAMSTERS PENSION TRUST 

DATED NOVEMBER 28, 1990 

The Rules for the IBT International Union Delegate and Of f i c e r 
Election prohibit campaign contributions by any employer, t r u s t or 
sim i l a r e n t i t y . The Western Conference of Teamsters Pension Trust 
i s a t r u s t as defined by the Elec t i o n Rules. 

This prohibition includes any d i r e c t or i n d i r e c t contribution 
where the purpose, object or foreseeable e f f e c t of that 
contribution i s to influence the e l e c t i o n of a candidate for 
delegate or International Office i n t:he IBT. 

I n response to a protest f i l e d on behalf of the Committee to 
Ele c t Ron Carey, the Election Office found that the Election Rules 
were violated by the preparation and dissemination, at the expense 
of the Western Conference of Teamsters Pension Trust, of a 
comparison of the benefits available under the Trust with those 
available under the IBT Local Union 804 pension plan. 

The Western Conference of Teamsters Pension Trust hereby 
disclaims the l e t t e r from Joseph W. Ballew, dated November 28, 
1990, as well as the contents of that l e t t e r and affirmatively 
states that neither the l e t t e r nor i t s contents are endorsed by the 
Western Conference of Teamsters Pension Trust. 

The undersigned and the Western Conference of Teamsters 
Pension Trust s h a l l cease and d e s i s t from any further campaign 
contributions or any other v i o l a t i o n s of the El e c t i o n Rules. 

Joseph W. Ballew 
Co-chairman and Secretary 

Western Conference of Teamsters Pension Trust 



NOTICE TO ALL RECIPIENTS OF THE LETTER FROM 
JOSEPH H. BALLEW, CO-CHAIRMAN AND SECRETARY 
WESTERN CONFERENCE OF TEAMSTERS PENSION TRUST 

DATED NOVEMBER 28, 1990 

The Rules for the IBT International Union Delegate and O f f i c e r 
E l e c t i o n prohibit campaign contributions by any employer, t r u s t or 
s i m i l a r e n t i t y . The Western Conference of Teamsters Pension Trust 
i s a t r u s t as defined by the E l e c t i o n Rules. 

This prohibition includes any d i r e c t or i n d i r e c t contribution 
where the purpose, object or foreseeable e f f e c t of that 
contribution i s to Influence the election of a candidate for 
delegate or International Office i n the IBT. 

I n response to a protest f i l e d on behalf of the Committee to 
E l e c t Ron Carey, the El e c t i o n Office found that the E l e c t i o n Rules 
were violated by the preparation and dissemination, a t the expense 
of the Western Conference of Teamsters Pension Trust, of a 
comparison of the benefits a v a i l a b l e under the Trust with those 
a v a i l a b l e under the IBT Local Union 804 pension plan. 

Local Union 70 hereby disclaims the l e t t e r from Joseph W. 
Ballew, dated November 28, 1990, as well as the contents of that 
l e t t e r and affirmatively states that neither the l e t t e r nor i t s 
contents are endorsed by Local Union 70. 

The Western Conference of Teamsters Pension Trust s h a l l cease 
and d e s i s t from any further campaign contributions or any other 
v i o l a t i o n s of the El e c t i o n Rules. 

I w i l l not copy or d i s t r i b u t e any campaign l i t e r a t u r e a t Local 
Union 70 expense and s h a l l reimburse Local Union 70 for a l l 
expenses associated with my copying and d i s t r i b u t i o n of the l e t t e r 
from Joseph W. Ballew, dated November 28, 1990. I w i l l not use 
Local Union 70 o f f i c i a l stationary for campaign purposes 
i r r e s p e c t i v e of reimbursement. 

Chuck Mack 
Secretary-Treasurer 
IBT Local Union 70 



NOTICE TO ALL RECIPIENTS OF THE LETTER FROM 
JOSEPH W. BALLEW, CO-CHAIRMAN AND SECRETARY 
WESTERN CONFERENCE OF TEAMSTERS PENSION TRUST 

DATED NOVEMBER 28, 1990 

The Rules for the IBT International Union Delegate and Officer 
E l e c t i o n prohibit campaign contributions by any employer, t r u s t or 
s i m i l a r entity. The Western Conference of Teamsters Pension Trust 
i s a t r u s t as defined by the El e c t i o n Rules. 

This prohibition includes any di r e c t or i n d i r e c t contribution 
where the purpose, object or foreseeable e f f e c t of that 
contribution i s to influence the election of a candidate for 
delegate or International Office i n the IBT. 

I n response to a protest f i l e d on behalf of the Committee to 
E l e c t Ron Carey, the Elec t i o n Office found that the Election Rules 
were violated by the preparation and dissemination, at the expense 
of the Western Conference of Teamsters Pension Trust, of a 
comparison of the benefits available under the Trust with those 
available under the IBT Local Union 804 pension plan. 

Local Union 278 hereby disclaims the l e t t e r from Joseph W. 
Ballew, dated November 28, 1990, as well as the contents of that 
l e t t e r and affirmatively states that neither the l e t t e r nor i t s 
contents are endorsed by Local Union 278. 

The Western Conference of Teamsters Pension Trust s h a l l cease 
and d e s i s t from any further campaign contributions or any other 
vi o l a t i o n s of the Elec t i o n Rules. 

I w i l l not copy or di s t r i b u t e any campaign l i t e r a t u r e at Local 
Union 278 expense and s h a l l reimburse Local Union 278 for a l l 
expenses associated with my copying and d i s t r i b u t i o n of the l e t t e r 
from Joseph W. Ballew, dated November 28, 1990. 

Jack R. Bookter 
Secretary-Treasurer 
IBT Local Union 278 



IN REi : 
COMMITTEE TO ELECT RON CAREY, I 

91 - Eloo. App. - 106 (SA) 

complainant, : DECISION OP THE tompxaxnaa , ^ IHDEPENDENT ADMINISTRATOR 
and 

JOSEPH W. BALLEW, Co<-chalnnan i 
and Secretary Western : 
Conference of Teamsters : 
Pension Fund; JACK BOOKTER, ; 
Secretary-Treasurer of IBT : 
Local Union 278; and CHUCK 
MACK, Secretary-Treasurer t 
of IBT Local Ul^ion 70; 

Respondents, 
i 

This natter a r i s e s out of an appeal from a March 14, 1991, 
decision of the Election Officer i n Case No. P-291A-LU278-CSP. A 
hearing was held before roe by way of telephone conference on March 
20, 1991, a t which the following persons were heard} John J . 
Sullivan, on behalf of the Election O f f i c e r ; Susan Davie, on behalf 
of the Committee to E l e c t Ron Carey; William Roberts, on behalf of 
the Western Conference of Teamsters, and Arnie Weinmeister; Duane 
Beeson, on behalf of Jack Bookter (Secretary-Treasurer of Local 
278), and Chuck Mack (Secretary-Treasurer of Local 70); and Robert 
Gordon, on behalf of the Western Conference of Teamsters Pension 
Trust (the "T r u s t " ) , Trust Chairman Owen Bennet, Trust Co-Chairroan 



Joseph Ballew; and Stevttn T a l l e n t , another attorney on behalf of 
the Trust. Mr* Bookter and Mr. Mack also audited the hearing. 

This natter implicates A r t i c l e X of the Rules For The IBT 
jnter n a t l o n a l Union Delegate And Officer Election (the "Election 
Rules"). A r t i c l e X i s devoted to r e s t r i c t i o n s on campaign 
contributions and the use of Union funds and goods to promote the 
candidacy of any individual. The Trust i s a pension plan covering 
members of IBT Local Unions a f f i l i a t e d with the Western Conference 
of Teamsters, The Trust i s administered j o i n t l y by employers and 
employees. Mr. Ballew i s the Co-Chairman and Secretary of the 
Trust. Mr. Ballew I s not an employee of the Trust, but rather, i s 
employed by the Western Conference of Teamsters. 

The Trust has 14 employee trustees, including Mr. Ballew. i n 
addition to Mr. Ballew, two other trustees are employees of the 
Western Conference, The remaining employee trustees are o f f i c e r s 
or o f f i c i a l s of the Western Conference of Teamsters or of IBT 
subordinate e n t i t i e s a f f i l i a t e d with the Western Conference. Four 
of the employee trustees, Arnie Welnmelster, Chuclc Mack, Ben Leal, 
and Michael J . Riley, are announced candidates for International 
Office aligned with the "Durham-Mathis Unity Team." 

On January 23, 1990, Mr. Ballew wrote to a Mr. Richard Pimke 
of Northwest Administrators, Inc., the administrators of the Trust. 
Upon request. Northwest Administrators w i l l compare the benefits 
avai l a b l e under the Trust to benefits available under other pension 
plans or arrangements. I n h i s January 23 l e t t e r , Mr. Ballew 
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forwarded Mr* Plrnke a copy of the Local 804 IBT/Local 447 lAM 
United Parcel Employeee Pension Plan covering the New York c i t y UPS 
membership (the "804 Plan"). In his l e t t e r , Mr. Ballew wrote: 

Since t h i s plan w i l l be one that our Western 
Conference plan w i l l be compared to, I am sending t h i s to 
you for your review and comments. 

I n h i s l e t t e r , Mr. Ballew s p e c i f i c a l l y noted t h a t i 
This i s the pension plan that WS employees c i t e as 

an example of the 30-and-out concept they favor as i t 
pays $1650/montly with 30 years of s e r v i c e . 
Ron Carey i s President of Local Union 804 and I s also an 

accredited candidate for IBT General President. Mr. Carey also 

serves as a Trustee of the 804 Plan. Mr. Carey a l s o negotiated 

that Plan. 

On March 19, 1990, Mr. Plrnke responded to Mr. Ballew in a 

three-page l e t t e r . I n Mr. Pirnke's l e t t e r , he indloatedt 
Based on my interpretation of the information 

available, I do believe that on a s u p e r f i c i a l l e v e l , the 
East Coast (the 804 Plan] Plan w i l l sound a t t r a c t i v e to 
participants. However, as pointed out, there are several 
limitations which are outlined above. I n comparison, the 
advantages of the Western Conference of Teamsters Pension 
Trust Fund are as follows . . . . 
The Election Officer's investigation revealed that the Trust 

does, from time to time, make comparisons between benefits 
available under the Trust with benefits ava i l a b l e under other 
pension plans or arrangements. With rare exception, the 
comparisons prepared by the Trust contrast Trust benefits with 
benefits available under pension plans or arrangements which were 
not negotiated by the IBT. The purpose of such comparison i s to 
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assist the IBT i n coHectlve bargaining or i n organizing e f f o r t s . 
I n response t o a request by the Election O f f i c e r , the Trust 
produced copies of a l l comparisons made by the Trust f o r the l a s t 
f i v e years. Twenty-two of those comparisons involve non-lBT 
bargained plans as described above. Three comparisons, however, 
involved plans negotiated by the IBT or i t s a f f i l i a t e s . 

Of the three analyses involving IBT negotiated plans, one does 
not involve a comparison w i t h the Trust, but rather an analysis 
involving two plans maintained by Local Union 710. This analysis 
contrasts the two Local 710 plans with one another and not with the 
Trust. 

The second IBT negotiated plan analysis performed by the Trust 
involved the Southern C a l i f o r n i a Rock Products Plan. The analysis 
of the Rock Products Plan Included a comparison of the benefits 
available under that plan w i t h those available under the Trust. I n 
co l l e c t i v e bargaining w i t h employers p a r t i c i p a t i n g i n the Rock 
Products Plan, representations were made by such employers t h a t 
benefits under t h i s plan were comparable t o those under the Trust. 
The analysis revealed t h a t the benefits under Rock Products Plan 
were i n f e r i o r t o those of the Trust and c o l l e c t i v e bargaining 
proposals were made by the Union t o improve benefits, so such 
benefits would, i n f a c t , equal Trust benefits. The Rock Products 
Plan was ultimately merged i n t o the Trust. 
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The l a s t comparison of Trust benefits w i t h those available 
under an IBT negotiated plan involves the comparison of the 804 
Plan, vhich i s the subject of t h i s appeal. 

At the time Mr. Ballew requested the analysis from Mr. Pirnke, 
no request had been made t o the Trust f o r a comparison of the 804 
Plan t o the Trust benefits. The Trust suqqests, however, t h a t 
there was much t a l k concerning the B04 Plan benefits, s p e c i f i c a l l y 
the "SO-and-out" provision. Notwithstanding t h i s f a c t , i t i s clear 
t h a t no one urged or suggested t h a t Ballew request Northwest 
Administrators, Inc. to prepare the analysis. 

When Mr. Ballew received the analysis from Mr. Pirnke, i t was 
not generally d i s t r i b u t e d w i t h i n the Trust or w i t h i n the Western 
Conference. Moreover, the analysis of the 804 Plan was not used 
f o r c o l l e c t i v e bargaining or organizing purposes. 

I n November of 1990, Mr. Bookter, Secretary^Treasurer of Local 
278, sent Mr. Ballew a copy of a video tape of a campaign 
presentation by Ron Carey. I n t h a t presentation, Mr. Carey makes 
reference t o the Trust and discusses other pension matters, 
including the 30-and-out ben e f i t found i n the 804 Plan. Mr. Carey 
s p e c i f i c a l l y urges members t o make i n q u i r i e s concerning the 
benefits available under t h e i r Plan. 

On November 28, 1990, Mr. Ballew responded t o Mr. Bookter. A 
copy of Mr. Ballew*s l e t t e r i s attached hereto as Exhibit A. Mr. 
Ballew opens h i s l e t t e r by s t a t i n g t 

Thanks f o r forwarding the video tape, which I w i l l 
return once our copy i s obtained. 
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Mr. Carey i s an e f f o c t l v a speaker, but with respect 
t o pension natters, I thinX he takes great l i b e r t i e s w i t h 
the facts and implies t h a t the Local e04/UPS Pension Plan 
i s the model of design and a r e a l i t y f o r other pension 
plans t o obtain. 

There are over 200 Teainster Pension Plans throughout 
the United States and Canada. I am sure th a t a l l would 
l i k e t o have the same scenario Mr. Carey has i n pension 
considerations. Factors such as a single work force of 
some 6,000-10,000 employees with l a r g e l y a single company 
working i n an industry of high turn«*over rates t h a t 
t y p i c a l l y hires young employees w i t h s i g n i f i c a n t p a r t -
time employment, are features t h a t any pension plan would 
be blessed t o have. 
Mr. Ballew then goes on t o s p e c i f i c a l l y compare the B04 Plan 

w i t h the Trust. This p o r t i o n of Mr, Ballew*s l e t t e r e f f e c t i v e l y 
tracks Mr. Pirnke's analysis. Copies of Mr. Ballew's November 28 
l e t t e r was sent t o a l l employee trustees of the Trust. None of the 
employer trustees received a copy. Copies were also sent t o Arnie 
Welnmeister, Director of the Western Conference, and Vincent 
Alolse, Western Conference UPS Division Chairman. 

A f t e r receiving the November 28 l e t t e r from Ballew, Bookter 
made copies of the l e t t e r and d i s t r i b u t e d i t t o members of Local 
278 who had asked him about the Carey presentation. 

Chuck Mack, a member of the Western Conference Policy 
Committee as w e l l as the Secretary-Treasurer of Local Union 70, 
d i s t r i b u t e d copies of the Ballew l e t t e r t o " A l l Officers and 
O f f i c i a l s " of Local 70. The d i s t r i b u t i o n was accompanied by a memo 
from Mr* Mack, on o f f i c i a l Union stationery, s t a t i n g : 

The l e t t e r compares and contrasts i n some d e t a i l the 
Western Conference Plan and th a t of Local 804 i n New 
York. I n almost every aspect, the Western Conference 

-6-



Plan i s superior. This information should prove h a l p f u l 
as you perforn your duties. 
Both Mr. Bookter<6 d i s t r i b u t i o n and Mr. Mack's d i s t r i b u t i o n of 

the November 28 l e t t e r were paid f o r by t h e i r respective Locals. 
A r t i c l e X, Section l.b.(1) of the Election Rules provides t h a t 

"no employer s h a l l be permitted t o contribute anything t o any 
campaign." This p r o h i b i t i o n i s rooted i n Paragraph 8 of the 
Consent Order which amends A r t i c l e IV, Section 2 of the IBT 
Constitution t o provide t h a t : "No candidate f o r election s h a l l 
accept or use any contributions or other things of value received 
from any employers, representative of an employer, foundation, 
t£]ast, or similar e n t i t y . " (Emphasis supplied). The Election 
Rules define a "campaign c o n t r i b u t i o n " t o Include "any d i r e c t or 
i n d i r e c t contribution where the purpose, object or foreseeable 
e f f e c t of that contribution i s t o influence the el e c t i o n of a 
candidate." I t i s not disputed t h a t the Western Conference of 
Teamsters Pension Trust i s a "Trust" as tha t term i s used i n 
A r t i c l e X, Section 1 of the Election Rules and the Consent Order. 

I t i s not disputed that Mr. Carey announced h i s i n t e n t i o n t o 
seek the General Presidency of the IBT sometime i n the F a l l of 
1989, shortly before Mr. Ballew wrote to Mr. Pirnke seeking an 
analysis of the Local 804 Plan. I t i s also not disputed that as 
part of his campaign, Mr. Carey comments on pension issues and 
makes reference t o the Local 804 Plan. I t i s also conceded t h a t 
pensions and pension negotiations are among the issues being 
debated during the campaign f o r In t e r n a t i o n a l O ffice i n the IBT. 

-7-



Much of the campaign l i t e r a t u r e d i s t r i b u t e d by Carey, and by 
delegate candidates seeking election committed to Carey's 
nomination, discuss Local 804'a pension plan and e x t o l i t s v i r t u e s . 

Given a l l t h i s , i t i s r e a d i l y apparent t h a t Ballew's November 
28 l e t t e r was designed t o r e f u t e Carey's campaign statements 
regarding pensions and the 804 Plan. I n short, the Ballew l e t t e r 
i s intended t o Influence the election of Carey as General 
President. Stated even more p l a i n l y , the Ballew l e t t e r constitutes 
anti-Carey campaign l i t e r a t u r e . Given the f a c t t h a t the Trust i s 
prohibited from making any campaign contribution. I t s d i s t r i b u t i o n 
of the Ballew Koverober 28 l e t t e r violates the Election Rules.^ 

The Trust defends the actions of Mr. Ballew, suggesting that 
he was merely conducting the normal operations of the Trust by 
requesting the Plrnke analysis and by d i s t r i b u t i n g that analysis t o 
Mr. Bookter. 1 r e j e c t t h i s suggestion. As already noted, the only 
time the Trust s p e c i f i c a l l y compared an IBT'^negotiated plan to i t s 
own benefits was i n the context of a c o l l e c t i v e bargaining 
negotiation. That was not the case here. Moreover, the focus of 
the 804 analysis was the 30-and-out provision. The 804 Plan, 

^ The Election Officer recognizes t h a t the Trust did not make a 
contribution t o a p a r t i c u l a r "campaign." Although i t i s c l e a r l y 
suggested that the Ballew l e t t e r was w r i t t e n t o benefit the four 
Trust trustees who are candidates for I n t e r n a t i o n a l Office a l l i g n e d 
w i t h the Durham^-Mathls s l a t e , no conclusion was drawn t h a t the 
Durham-Mathls team was the r e c i p i e n t of the Trust's "contribution." 
The v i o l a t i o n of A r t i c l e X, Section l . b . ( l ) of the Election Rules 
i s not mitigated by the f a c t t h a t a p a r t i c u l a r campaign was not 
i d e n t i f i e d as receiving the contribution. The Election Rules are 
designed t o p r o h i b i t employer contributions e i t h e r i n favor of or 
opposed t o a p a r t i c u l a r candidate. 
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however, i s not the only iBT-negotiated plan w i t h t h i s benefit. 
Local 710 has a 30-and*out provision as does the Central Conference 
of Teamsters. Neither Ballew's request t o Pirnke nor h i s November 
28 l e t t e r mentions these other plans. Instead, Ballew's request t o 
Pirnke s p e c i f i c a l l y targets the 804 Plan. I n addition, h i s 
November 28 l e t t e r not only targets the 804 Plan, but s p e c i f i c a l l y 
targets and c r i t i c i z e s Carey. Given t h i s , i t i s clear t h a t the 
Ballew l e t t e r i s imbued with p o l i t i c a l overtones. 

I also agree with the Election Officer's f i n d i n g t h a t Messrs. 
Bookter and Mack violated the Election Rules when they used Union 
resources t o duplicate and d i s t r i b u t e the Ballew l e t t e r . See 
A r t i c l e X, Section b(3) of the Election Rules ("No union funds or 
goods s h a l l be used t o promote the candidacy of any i n d i v i d u a l . 
Use of Union equipment, stationery, f a c i l i t i e s and personnel i n 
connection w i t h any campaign i s prohibited . . ..") Mr. Beeson, on 
behalf of Messrs. Bookter and Mack, argues tha t they cannot be held 
t o have vi o l a t e d the Election Rules because the Election o f f i c e r 
f a i l e d t o demonstrate t h a t they had knowledge of the campaign 
Implications of the Ballew l e t t e r or t h a t they acted i n bad f a i t h 
i n any way. I n short, Beeson argues t h a t Messrs. Bookter and Mack 
were simply serving t h e i r membership w e l l by d i s t r i b u t i n g 
Information concerning t r u s t benefits. Mr. Beeson's contentions 
are disingenuous. Mr. Mack has already been elected as a delegate 
t o the 1991 IBT Int e r n a t i o n a l Convention. I n addition, Mr. Mack i s 
a candidate for I n t e r n a t i o n a l Trustee on the Durham-Mathis slate. 
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I t i s clear, given Mr. Mack's p o l i t i c a l a f f i l i a t i o n s and 
asperations, t h a t he knew or should have known of the p o l i t i c a l 
overtones of the Ballew l e t t e r . Moreover, the necessity of 
d i s t r i b u t i n g information concerning a plan generated out of the New 
Vork/Metropolitan area t o o f f i c e r s and o f f i c i a l s of a Local i n 
Oakland, Ca l i f o r n i a i s suspect. 

Simi l a r l y , Mr. Bookter i s a candidate f o r delegate i n h i s 
Local i n San Francisco, California* The delegate election i n t h a t 
Local i s contested and pro-Carey candidates are seeking delegate 
positions. Thus, Mr. Bookter, too, either knew, or should have 
known, that the Ballew l e t t e r carried clear p o l i t i c a l overtones. 
I n addition, as with Mr. Mack, the necessity of Mr. Bookter 
d i s t r i b u t i n g information about a New York pension plan t o h i s 
constituency i n San Francisco i s suspect. 

The Election Officer ordered an esctensive remedy t o cure these 

v i o l a t i o n s . 
F i r s t , the Election Officer ordered the Trust, i t s trustees, 

agents and representatives, t o cease and desist from any f u r t h e r 
d i r e c t or i n d i r e c t contributions of anything of value including any 
f u r t h e r d i s t r i b u t i o n of the Local 804 Plan comparison or the Ballew 
l e t t e r , where the purpose, object or foreseeable e f f e c t of t h a t 
contribution i s t o Influence the election of a candidate f o r 
delegate, alternate delegate or International O f f i c e r of the IBT. 

In addition, the Election Officer directed Mr. Ballew, a t h i s 
own expense, t o d i s t r i b u t e copies of the notice attached hereto as 
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Exhibit B t o a l l trustees of the Trust as well as t o any member of 
the IBT t o whom he sent, or caused t o be sent, copies of h i s 
November 28 l e t t e r . In the Ballew notice, the follo w i n g language 
appears) 

The Western Conference of Teamsters Pension Trust 
hereby disclaims the l e t t e r from Joseph W. Ballew, dated 
November 28, 1990, as w e l l as the contents of th a t l e t t e r 
and a f f i r m a t i v e l y states t h a t neither the l e t t e r nor i t s 
contents are endorsed by the western conference of 
Teamsters Pension Trust. 
The Trust objects t o t h i s remedy on two grounds. F i r s t , the 

Trust argues that neither the Election Officer nor the Independent 
Administrator has j u r i s d i c t i o n over i t , as i t was not a party t o 
the underlying Consent Decree. I n In Pet Mg<?Annig> 91 - Elec. App. 
- 43 (January 23, 1991), the Independent Administrator rejected a 
si m i l a r j u r i s d i c t i o n a l challenge by a t h i r d party, i n th a t case, an 
employer (Yellow Freight Systems, I n c . ) . I n short, the Independent 
Administrator concluded t h a t enforcement of the Election Rules 
requires j u r i s d i c t i o n over t h i r d p a r t i e s . The Trust attempts t o 
distinguish McGinnls by arguing t h a t the fundamental issue i n that 
case centered on rights guaranteed by the National Labor Relations 
Act, 29 U.S. S258(a)(i), and the decisions of the National Labor 
Relations Board and federal courts i n t e r p r e t i n g t h a t Act. 
Spe c i f i c a l l y , i t was found t h a t the National Labor Relations Act 
guaranteed non-employee IBT members l i m i t e d r i g h t s t o engage i n 
campaign a c t i v i t y on t h i r d - p a r t y employer premises. The Trust 
argues th a t no such r i g h t s e x i s t or are being sought t o be enforced 
here. I n making t h i s argument, the Trust misinterprets McGinpja. 
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The j u r i s d i c t i o n over t h i r d parties t h a t was confirmed i n VlcGlnn\^ 
was rooted not i n the National Labor Relations Act, but rather i n 
the Consent Order. That j u r i s d i c t i o n i s f u l l y applicable here. 

I n addition, the Trust argues t h a t the Election Officer cannot 
prevent i t from performing i t s obligations t o respond t o requests 
f o r comparison of bene f i t s . I n f a c t , the Trust argues that i t may 
have a legal obligation t o respond t o such requests. As already 
discussed i n some d e t a i l , however, the Trust was unable t o c i t e t o 
any example i n which i t openly disparaged a plan negotiated by 
another IBT e n t i t y or openly c r i t i c i z e d another o f f i c i a l of the IBT 
i n such a comparison. Thus, i t cannot be said t h a t the Election 
Officer's r u l i n g prevents the Trust from performing any of i t s 
obligations. I n f a c t , Susan Davis, on behalf of the Committee t o 
Elect Ron Carey, acknowledged that the Trust could have d i s t r i b u t e d 
an analysis, untainted by the reference t o Ron Carey or Local 804, 
of the comparative benefits of the Trust t o the 30-and-out benefit. 

As part of h i s remedy, the Election O f f i c e r also ordered the 
Western conference of Teamsters t o publish, i n i t s publication 
e n t i t l e d "A Report From The Western Conference Of Teamsters," an 
a r t i c l e on pension issues prepared by the carey campaign. I n 
addition, the Western Conference, along w i t h Mr. Ballew were 
ordered t o reimburse the Trust f o r a l l cost and expenses associated 
w i t h the preparation and dissemination of the comparison between 
the Trust and the 804 Plan. 
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The Western Conference argues t h a t since i t was not a party t o 
t h i s protest proceeding, i t cannot be subject t o the Election 
O f f i c e r ' s remedies. I n addition, the Western Conference argues 
t h a t i t did not partic i p a t e i n e i t h e r the request f o r the Pirnke 
analysis or Ballew's d i s t r i b u t i o n of t h a t analysis. 

I t matters not that the Western Conference was not a party t o 
t h i s protest. A r t i c l e XI, Section 2 of the Election Rules 
provides, i n pertinent part, as follows: 

I f as a r e s u l t of any protest f i l e d or any 
investigation undertaken by the Election O f f i c e r with or 
without a protest, the Election Officer determines t h a t 
these Rules have been v i o l a t e d or that any other conduct 
has occurred which mav prevent or has prevented a f a i r . 
|i<;>pest and open election, the Election O f f i c e r may take 
whatever remedial action i s appropriate. 
[Emphasis supplied.] 
I n t h i s case, the Election o f f i c e r has determined t h a t conduct 

has occurred which may prevent or has prevented a f a i r , honest and 
open election — that i s the d i s t r i b u t i o n of the anti-Carey 
campaign l i t e r a t u r e by Ballew, Mack, and Bookter. Thus, the 
Election O f f i c e r i s authorized t o require a subordinate e n t i t y , 
such as the western Conference, "to mail or otherwise d i s t r i b u t e , 
at i t s own expense, candidate campaign materials." Election Rules, 
A r t i c l e XI, Section 2.(h). I n d i r e c t i n g the Western Conference t o 
publish the Carey a r t i c l e on pension Issues, the Election O f f i c e r 
I s merely curing the improper t a i n t of the Ballew l e t t e r , Ssa, 
e.g.. i n Re; Lozanski. 91 - Elec. App. - 97 (SA) (March 15, 1991). 
(Wherein the Independent Administrator upheld the r u l i n g of the 
Election Officer ordering a Local to post a notice guaranteeing the 
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campaign r i g h t s of i t s members, despite having found no merit to an 
al l e g a t i o n t h a t the Local Shop Steward had v i o l a t e d the Election 

Rules.) 
X do not, however, f i n d i t proper f o r the western Conference 

t o be held j o i n t l y and severally l i a b l e w i t h Ballew t o reimburse 
the Trust f o r a l l the cost and expenses associated with the 
preparation and dissemination of the comparison between the Trust 
and the 804 Plan. Although Mr. Ballew i s an administrator of the 
Western Conference, there i s no evidence t h a t Mr. Ballew acted i n 
th a t capacity i n s o l i c i t i n g and d i s t r i b u t i n g the Plrnke analysis. 
The evidence suggests t h a t Ballew acted simply as « trustee of the 
Trust. Thus, the Election Officer's remedy i s modified t o provide 
t h a t Mr. Ballew s h a l l be so l e l y responsible t o reimburse the Trust 
f o r a l l cost and expenses associated with the preparation and 
dissemination of the comparison between the Trust and the Local 804 
Pension Plan. 

S t i l l f u r t h e r , as pa r t of the remedy ordered by the Election 
O f f i c e r , both Messrs. Mack and Bookter were directed, at t h e i r own 
expense, t o d i s t r i b u t e copies of notices attached hereto 
respectively as Exhibits C and D. Messrs. Mack and Bookter object 
t o these notices i n tha t the notices require them, on behalf of 
t h e i r respective Locals, t o "disclaim" the Information contained i n 
the Ballew l e t t e r . Messrs. Mack and Bookter argue tha t there are 
no f a c t s which could support a f i n d i n g t h a t either of t h e i r Locals 
had a t any time taken r e s p o n s i b i l i t y f o r , or otherwise made a 
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"claim" t o the Ballew l e t t e r or i t s contents. The fear here i s 
^ th a t the notices may communicate t o the recipients t h a t the Locals 

had done something which cannot reasonably be a t t r i b u t e d t o them. 
I n making t h i s argument, Messrs. Mack and Bookter Ignore the f a c t 
t h a t they are both high-ranking o f f i c i a l s i n t h e i r respective 
Locals. I n addition, Mr. Mack d i s t r i b u t e d the Ballew l e t t e r using 
h i s Local stationery. Mr. Bookter also used Union resources t o 
d i s t r i b u t e the l e t t e r . Messrs. Mack's and Bookter>s respective 
Locals were cl e a r l y implicated i n the d i s t r i b u t i o n of the Ballew 
l e t t e r . 

Messrs. Mack and Bookter also object t o the notices i n t h a t 
they indicate that the Trust " s h a l l cease and desist from any 
f u r t h e r campaign contributions or any other v i o l a t i o n s of the 
Election Rules." I t i s argued that there i s no reasonable ground 
f o r requiring either Mack or Bookter t o n o t i f y anyone of 
prescriptions applicable t o the Trust. I t i s suggested t h a t the 
e f f e c t of t h i s provision i s t o communicate t o the recipients t h a t 
e i t h e r Mr. Mack and/or Mr. Bookter were i n some way involved i n 
a c t i v i t i e s of the Trust which had been found t o v i o l a t e the 
Election Rules. While a p l a i n reading of the notices i n question 
does not raise such an inference, the 5th paragraph of the notices 
should be modified t o read as follows: 

The Election O f f i c e r has directed that the Western 
Conference of Teamsters Pension Trust s h a l l cease and 
desist from any f u r t h e r campaign contributions or any 
other v i o l a t i o n s of the Election Rules. 
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By addition of the words "the Election Officer has directed t h a t , " 
i t i s clear t h a t the injunction imposed on the Trust emanates from 
an Election O f f i c e r d i r e c t i v e , not from either Mack or Bookter. 

Except as modified herein, the r u l i n g of the Election O f f i c e r 

i s affirmed. 

Independent Administrator 
By: Stuart Alderoty, Designee 

Datei March 22, 1991 
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LNITE3 STATES DISTRICT COURT 
SOUTHERN DISTT̂ TOT OP MEW YORK 

UNITED STATES OP AMERICA, 
P l a i n t i f f , 

INTERNATIONAL BROTHERHOOD OP 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, e£ akt, 

Defendants. 
IN RE. PETITION FOR REVIEW OF 
DECISION 91-ELEC. APP.-106 OF 
THE INDEPENDENT ADMINISTRATOR 

MEMORANDUM & ORDpft 
88 CIV. 4486 (DNE) 

APfEARANCES. OTTO G. OBERMAIER, United States Attorney for the 
Southern D i s t r i c t oi New York, (Edward T. Ferguson, 
I I I , Assistant United States Attorney, of counsel) 
fo r the Government. 
FREDERICK B. LACEY, Independent Administrator of the 
International Brotherhood of Teamsters, (Stuart 
Alderoty, of counsel)? — 
MICHAEL HOLLAND, Election Officer Of the 
International Brotherhood of Teamsters, (Barbara 
Killman, of counsel); 

\ 
COHEN, WEISS & SIMON, vew York, New York (Susan^ 
Davis, of counsel, for Committee to Elect Ron Carey; 
GIBSON, DUNN & CRUTCHER. New York, Hew York (Robert 
Sacks, Steven T a l l e n t , William Highberger, 
Pillsbury, Madison & Sutro, San Francisco, 
Cal i f o r n i a , Robert A. Gordon, Christopher L. Byers, 
of counsel) for western Conference of Teamsters 
Pension Fund and Joseph A. Ballew. 

EDELSTEIN, D i s t r i c t Judge: 
Thi"= Ufccicion arises from the implementation of the rules f o r 

the I n t e r n a t i o n a l Brotherhood of Teamsters ("IBT") International 
Union Delegate and Officer Election promulgated by the Election 



o f f i c e r (the "election rules") and approved by t h i s Court by 
Opinion 6 Order dated July l o , 1391, T. Sapp OA fS.D.M.Y. 
I9y0;, and the Court of Appeals United states v. International 
Brothernood of Teamsters, s l j p , qpinion, (2d Cir. A p r i l 12, 1991). 
These election rtaes provide a "framework for the f i r s t f u l l y 
democratic, secret b a l l o t e l e c t i o n m the h i s t o r y " of the IBT. 
July 10, 1990 Opinion, supra^ 742 P. Supp. at 97. 

Petitioners Western Conference of Teamsters Pension Trust Fund 
(the "Tnist") and Joseph Ballew, an employee of the Western 
Conference of Teamsters and Co-chaxrman of the Trust appeal 
decision 91-Elec. App.-106 of the Independent Administrator, which 
affirmed as modified the Election Officer's decision P-291A-LU278-
CSF pursuant to A r t i c l e X, 11(a)(8) of the ele c t i o n rules. The 
Election Officer and Independent Administrator determined that 
Ballew had violated A r t i c l e X, | l . b , ( l ) of the ele c t i o n rules m 
connection with the preparation and d i s t r i b u t i o n , at Trust expense, 
of w r i t t e n materials about Ron Carey, an accredited candidate for 
IBT General President. Petitioners seek t o overturn the findings 
of the Independent Administrator. This p e t i t i o n was ripe f o r 
t h i s Court's review on A p r i l 25, 1991. p e t i t i o n e r s twice moved 
t h i s Court to stay the decision of the Independent Administrator. 
This Court denied the f i r s t a pplication on A p r i l 11, 1991, and the 
second on May 10, 1991. 

The decision of the Independent Administrator i s affirmed. 

I . _ Background and Procedural H^gtory 



The Trust i s a f f i l i a t e d with the Western Conference of 
Teamsters ("WCT"), a suDordinate e n t i t y of the IBT. Th* Trust 
a multi-anployer pension plan e s t a b l i s h e d pursuant to S302(c) of 
the Labor Management R e l a t i o n s Act ("LMRA"), 29 U.S.C. §186(c), and 
a pension plan as defined m the Employee Retirement Income 
Security Act ("ERISA"), 29 U.S.C, §1002(2) (A). The Trust has 14 
employee trustees, including Ballew, two other employees of the 
WCT, with the remaining employee trustees being o f f i c e r s or 
o f f i c i a i s of the WCT. Four of the 14 employee trustees, Arnie 
Wemmeister, Chuck Mack, Ben Leal, and Michael Riley, are announced 
candidates for International Office on the "Durham-Mathis Unity 
Team" slate. (Decision of Independent Administrator [Dec. I n . Ad.] 
at 2) . 

Ron Carey i s the president of IBT l o c a l 804 m Long Island 
City, New York, and a Trusteo of the Local S04 IBT/Local 447 lAM 
United Parcel Employees Pension Plan (the "Local 804 plan"). A 
notable feature of the Local 804 plan i s the "30 and out" feature, 
where participants may begin receiving f u l l benefits a f t e r 30 years 
of service, rather than benefits being t i e d t o reaching a c e r t a i n 
age. Carey negotiated the Local 804 plan. Carey i s an accredited 
candidate for IBT General President. (Dec. I n . Ad. a t 3). 

The following facts were found by the Election Officer and 
affirmed by the Independent Administrator, on January 23, 1990, 
Ballew wrote to Mr. Richard Pirnke, an independent t r u s t 
administrator, asking Pirnke t o review and comment on the Local 804 
plan. I n that l e t t e r , Ballew wrote "Since t h i s plan w i l l be the 



one t h a t our WCT plan w i l l compared t o , I am sending t h i s t o you 
f o r your review and i ^ ^ i r o n e r . t j . ( D e c . I n . Ad. a t 3 ) . That i n r n M r y 

was not made f o r the purpose o f any pending c o l l e c t i v e barg&inlng 
n e g o t i a t i o n s , or a t the request o f any p a r t i c i p a n t i n , or 
b e n e f i c i a r y of the Trust. That i n q u i r y was found t o be i n response 
t o Carey's campaign and candidacy. (Dec. In. Ad. a t 4-5). 

On March 19/ 1990, PirnJce responded, adversely comparing the 
l o c a l 804 plan to the Trust (the "Pirnke l e t t e r " ) . That comparison 
noted i n p a r t i c u l a r the demographic d i f f e r e n c e s between the WCT and 
U>cal 804 neoberships t h a t made the "30 and out" feature l e s s 
a t t r a c t i v e t o Trust p a r t i c i p a n t s . (Dec. I n . Ad. a t 5 ) . 

I n November, 1990, Jac)c R. Bookter, Secretary-Treasurer o f 
Local 278 i n san Francisco, C a l i f o r n i a ( a f f i l i a t e d w i t h the WCT), 
sent Ballew a videotape of a campaign pr e s e n t a t i o n by Carey. I n 
t h a t videotape, Carey makes s p e c i f i c reference t o the T r u s t , and 
the Local 804 plan's "30 and out" f e a t u r e . (Dec. I n . Ad. a t 6-

7 ) . 
On November 28, 1990, Ballew wrote back t o Bookter, on T r u s t 

s t a t i o n e r y , m his capacity as co-chairxaan/secretary of the T r u s t 
(t h e "Ballew l e t t e r " ) , m t h a t l e t t e r , B a l l e w made unfounded and 
p e j o r a t i v e remarks about Carey, s t a t i n g t h a t Carey took unfounded 
l i b e r t i e s m describing the Local 804 pla n . The Ballew l e t t e r went 
on t o set out the " l i m i t a t i o n s of s i g n i f i c a n c e " i n the Local 804 
p l a n , and then e a p h a s i z e d p o s i t i v e features of the Tru s t . (Dec. 
I n . Ad. a t 6-7). 

The Election O f f i c e r and Independent Administrator found t h a t 



Ballew d i d not circulat« the i n f o r m a t i o n I n the Pirnke l e t t e r or 
use t h a t i n f o r m a t i o n f o r c o l l e c t i v e bargai'^''7n>*poses u n t i l he 
*c.o c o i i c d c c e a Dy Bookter. (Dec. i n . Ad. a t 6-7) , 

Ballew then sent copies of h i s l e t t e r t o a l l other employee 
t r u s t e e s of the T r u s t . Wo employer t r u s t e e received a copy. 
Bookter d i s t r i b u t e d copies of the Ballew l e t t e r t o members of h i s 
l o c a l who i n q u i r e d about the Carey p r e s e n t a t i o n a t l o c a l 278 
expense. Chuck Mack, a nember o f the WCT p o l i c y c o a n i t t e e , 
d i s t r i b u t e d the Ballew l e t t e r t o a l l tnetnbers o f h i s Local 70, a t 
IBT expense. (Dec. I n . Ad. at 6-7). 

A f t e r considering the facts as found by t h e E l e c t i o n O f f i c e r 
and Independent A d a i n i s t r a t o r , the Independent Ad m i n i s t r a t o r 
concluded the f o l l o w i n g ; 

[ I ) t I S r e a d i l y apparent t h a t Ballew's November 28, 1990 
l e t t e r was designed t o r e f u t e Carey's campaign statements 
regarding pensions and the Local Union 804 p l a n . I n 
s h d r t , the Ballew l e t t e r l a intended to i n f l u e n c e the 
e l e c t i o n of Carey as General President. Stated more 
p l a i n l y , t h e Ballew l e t t e r c o n s t i t u t e s anti-Carey 
campaign l i t e r a t u r e . Given the f a c t t h a t t h e T r u s t i s 
p r o h i b i t e d from making any campaign c o n t r i b u t i o n , i t s 
d i s t r i b u t i o n o f the Noveiaber 28, 1990 l e t t e r v i o l a t e s the 
E l e c t i o n Rules. 

(Dec. i n . Ad. a t 8 ) . 
The E l e c t i o n O f f i c e r ordered the T r u s t and Ballew t o take 

c u r a t i v e steps ( t i j e " c u r a t i v e s t e p s " ) . These steps were af f i r m e d 
as modified by t h e Independent A d m i n i s t r a t o r . Those steps are as 
f o l l o w s : 

1. The Trust i s p r o h i b i t e d from making any f u r t h e r c o n t r i b u t i o n s 
of value, i n c l u d i n g d i s t r i b u t i o n of the Ballew l e t t e r where 
the purpose, obj^^ct, or foreseeable e f f e c t o f t h a t 
c o n t r i b u t i o n i s t o mflu'jnce the e l e c t i o n o f a candidate f o r 
delegate, a l t e r n a t e delegate or I n t e r n a t i o n a l O f f i c e r of the 



IBT. 
3. B^llew I S t o reimburse the Tr u s t f o r the cost and «:xpe.iso of 

tft3 preparation ar.i cJisburseiuexiv. u£ th«s Bailew l e t t e r . 
3 Ballew i s t o bear t h e expense and d i s t r i b u t e copies of a 

n o t i c e t o be sent t o a l l persons t o whom he had sent h i s 
l e t t e r advising the r e c i p i e n t s o f the subject E l e c t i o n Rules 
v i o l a t i o n and a d i s c l a i m e r by the Trust of the Ball«w l e t t e r . 

(Dec. I n . Ad. at 13-16). The T r u s t and Ballew appeal t h e f i n d i n g s 
o f t h e Independent A d m i n i s t r a t o r t o t h i s c o u r t . 

TT. DISCUSSiofl 

With respect t o the e l e c t o r a l provisions of t h e Consent 
Decree, the Court of Appeals and t h i s Court have now determined 
t h a t the In v e s t i q a t i o n s O f f i c e r and Independent A d n i n i s t r a t o r are 
stand-ins f o r the General President and GEB, who p r o p e r l y delegated 
t h e i r power t o t h o s e Court O f f i c e r s pursuant t o A r t i c l e XXVI, $2 
of the IBT C o n s t i t u t i o n . U n i t e d States v. I n t e r n a t i o n a l 
Brotherhood of Teamsters, supra. S l i p Opinion, (2d C i r . , A p r i l 12, 
1991) a t 3617, aff»q J u l y 10, 1990 Opinion 4 Order, 745 P. supp. 
94; May 6, 1991 Opinion & o r d e r , s l i p opinion, a t 5 (S.D.M.Y. 
1 9 9 1 ) ; January 17, 1090 Opinion & Order, 728 F. Supp. 1032, X048-
57, a f f * d 907 P.2d 277 (2d C i r . 1 9 9 0 ) ; 

This Court and the Court o f Appeals have i n t e r p r e t e d IK. 16 t o 
mean t h a t decisions of the Independent Administrator "are e n t i t l e d 
t o g r e a t d e f e r e n c e . " 905 F,2d a t 616 (2d C i r . 1990) a f f ' q March 
13, 1990 Opinion and Order, 743 F. Supp. 155 (S.D.M.Y 1990); Hay 
10, 1991 Memorandum & Order, s l i p op . (S.D.v.y. 1991); May 6, 1991 
Opinion & Order, supra, a t 5; December 27, i 9 9 o Opinion & Order, 



754 F. Supp. 333, 337 (S.O.N.Y. 1990); S«pt«mb«r 18, 1990 Opinion 
& Order, 745 F Gupp. 189, 191-92 (S.D,N.Y. 1990); August 27, 1990 
Opinion ft order, 745 F. Supp. 908, 9 H (s.D.N.Y. 1990); March 13, 
1990 Opinxon i Order, supra, 743 F Supp. a t 159-60, a f f d 905 P.2d 
610, 622; January 17, 1990 Opinion i Order, supra. 728 F, Supp. a t 
1048-57, a f f d 907 F.2d 277 (2d C i r . 1990) J M0V6lnber 2, 1989 
MenorandUB & order, 725 F.2d 162, 169 (S.D.N.Y. 1989); 2flAjQ£ 
c o u n c i l 73 &n a l . v. Carberrv et a l . . 741 F. Supp. 491, 493 
(S.D.N.Y. 1990); Local 27 v. Carberrv e t a l . . J u l y 20, 1990 at 3-

4 (S.D.N.Y. 1990), 
P e t i t i o n e r s make the f o l l o w i n g f o u r argu»ents on appeal t o 

t h i s c o u r t : ( i ) There i s no ; j u r i s d i c t i o n over t h e T r u s t ; (2) 
c a r r y i n g out the c u r a t i v e steps would i n t e r f e r o w i t h t h e Trust's 
f i d u c i a r y d u t i e s t o i t s p a r t i c i p a n t s and b e n e f i c i a r i e s ; (3) Ballew 
d i d not v i o l a t e the e l e c t i o n r u l e s ; and (4) the c u r a t i v e steps are 
improper. These arguments w i l l be addressed i n t u r n . 

A. J u r i s d i c t i o n over the Trust and B a l l e v 
The Trust and B a l l e v argue t h a t since they were not p a r t i e s 

t o t h e underlying l i t i g a t i o n and non-signatories t o t h e Consent 
Decree, they cannot be held bound by the E l e c t i o n Rules. They 
f u r t h e r argue t h a t the T r u s t and i t s eaployees are l e g a l l y 
independent from the IBT. This Court and the Court of Appeals have 
r e j e c t e d v i r t u a l l y i d e n t i c a l arguments numerous times. 

The court of Appeals has repeatedly r u l e d t h a t IBT a f f i l i a t e d 
iv>c«i unions, 3 o i n t c o u n c i l s and area conferences—which 



s p e c i f i c a l l y argued th a t they were ( i ) not p a r t i e s t o the 
u n d e r l y i n g l i t i g a t i o n , ( l i ) n o n - s i y n a t - o r t o the Consent Pec-ee, 
and (111) l e g a l l y independent of the I B T — a r e s u b j e c t t o the 
Consent Decree, and the e l e c t i o n r u l e s promulgated pursuant t o the 
consent Decree. uni t e d s t ates v. I n t e r n a t i o n a l Brotherhood of 
yeamsters. supra (2d C i r . A p r i l 12, 1991) a f f ' g J u l y 10, 1990 
o p i n i o n & Order, supra ? united s t a t e s v. T n t e r n a t i o n a l Brotherhood 
of Teamsters> supra. 905 F.2d 610, a f f <? M.arch 13, 1990 Opinion & 
Order, supra; United States v. I n t e r n a t i o n a l Brotherhood <?;̂  
Teamsters. 907 P.2d 277, a f f ' a January 17, 1990 Opinion & Order, 
supra; r^oeal 27 v. carberrv. s u p r g . 

This Court has determined t h a t i t nay extend t h e reach of the 
e l e c t i o n m l e s to reach e n t i t i e s which could jeopardize the IBT 
TOcnbership's r i g h t to a f a i r , f r e e and honest e l e c t i o n , pursuant 
t o i t s a u t h o r i t y under the A l l W r i t ' s A c t , 28 U.S.C. §1651. This 
c o u r t has r u l e d t h a t Yellow F r e i g h t System, I n c . , ("Yellow 
F r e i g h t " ) a company employing IBT members but not a f f i l i a t e d w i t h 
the IBT, was subject t o the e l e c t i o n r u l e s because they were xn a 
p o s i t i o n t o f r u s t r a t e the implementation o f the Consent Decree and 
the e l e c t i o n r u l e s , lawful orders of t h i a Court. A p r i l 3, 1991 
Memorandum & Order, s l i p op., a t 4-« (S.D.N.Y. 1991) ("Yellow 
F r e i g h t " ) . An i n j u n c t i o n was issued under the A l l Writs Act 
r e q u i r i n g t h a t a l l Consent Decree r e l a t e d l i t i g a t i o n must be before 
t h i s Court. January 17, 1990 Opinion & Order, supra, 728 F, Supp. 
1032 (S.D.N.Y.), a f j T d 907 F. 2d 277 (2d C i r , 1990). 

The need t o assert j u r i s d i c t i o n over the T r u s t and Ballew i s 
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even more compelling than m Yellow Frelah^. The Trust i s an 
a f f i l i a t e d IBT e n t i t y , and Ballew i t s einploye<=». fcwi o r i t s 
trus>,f>es are candidate* f o r I n t e r n a t i o n a l O f f i c e and have a d i r e c t 
std}ce m the outcome of t h i s e l e c t i o n . The Trust administers the 
pension b e n e f i t s of over 300,000 WCT members. LiJce Yellow F r e i g h t , 
the Trust and Ballew are m a p o s i t i o n t o f r u s t r a t e the 
membership's r i g h t t o a f r e e , f a i r and honest e l e c t i o n . 

The E l e c t i o n O f f i c e r and Independent Administrator found t h a t 
Ballew i n h i s p o s i t i o n as triastee c i r c u l a t e d "anti-Carey campaign 
l i t e r a t u r e " at Trust expense. The Trust and Ballew roust be s u b j e c t 
t o the e l e c t i o n r u l e s so they cannot use T r u s t personnel, 
resources, and status t o support a p a r t i c u l a r s l a t e o f candidates. 
The Trust i s barred by A r t i c l e X, §l.b.(l) of t h e e l e c t i o n r u l e s 
from making any campaign c o n t r i b u t i o n t o a candidate. A campaign 
c o n t r i b u t i o n i s defined by t h e e l e c t i o n rules as "any d i r e c t or 
i n d i r e c t c o n t r i b u t i o n where the purpose, object or foreseeable 
e f f e c t of t h a t c o n t r i b u t i o n i s t o in f l u e n c e the e l e c t i o n of a 
candidate." ( E l e c t i o n Rules, §A-1 a t p. 6) Seg tJnited s t a t e s v. 
Tnterr^ational Brotherhood o f TeamsterSf supra, s l i p op. a t 3630-
31 (2d C i r . A p r i l 12, 1991) (ho l d i n g t h a t E l e c t i o n O f f i c e r must 
construe d e f i n i t i o n o f "campaign c o n t r i b u t i o n " i n broad manner 
mandated by consent Decree.) 

The Trust and Ballew argue t h a t they cannot be bound by the 
Consent Decree's e l e c t i o n process by the Supreme Court d e c i s i o n m 
Martin v. Wllks. U.S. , 109 S.Ct. 2180, 2184 (1989), Since 
by t h a t decision non-parties t o a Consent !^ecree cannot be bound 



by i t s terms. The Second C i r c u i t has twice held t h a t M a r t i n v. 
Wj,lks I S i n a p p l i c a b l e t o t h i s ongoing case, United States v 
I n t e r n a t i o n a l Brotherhood of Teamsters, suppa. (2d C i r . A p r i l 12, 
1991); United States v. I n t e r n a t i o n a l Brotherhood o f Teamsters, 
supra. 905 F.2d at 622 (2d C i r . 1990), and t h i s Court has so held 
m f i v e published opinions. See Yellow Fr e i g h t , supra; January 
2«, 1991 o p i n i o n & Order, 754 P. Supp. 333, 134 P.R.D. 50 (S.O.N.Y. 
1991); J o i n t c o u n c i l 73 v. Carberrv e t . a l . aiiSXA! January 17, 1991 
o p i n i o n & Order, supra; November 2, 1989 Memorandum & Order, suRr,a. 

M a r t i n v. Wilks concerns the procedural f a i r n e s s due e n t i t i e s 
a f f e c t e d by a Consent Decree. By the e l e c t i o n r u l e s , t h e Trust and 
Ballew have had a f u l l and complete op p o r t u n i t y t o argue the 
substance o f t h e i r claims before t h e Ele c t i o n O f f i c e r , the 
Independent Administrator, and t h i s Court. I n a d d i t i o n , they have 
t w i c e moved t h i s Court f o r stays of the c u r a t i v e eteps/ and have 
f i l e d a no t i c e o f appeal, and p e t i t i o n s f o r a stay pending appeal 
and mandamus t o the Court of Appeals. The Trust and Ballew have 
had t h e i r day m Court. 

B. The T r u s t and B a l l e v ' s F i d u c i a r v D u t i e s 

Ballew and the Trust argue t h a t the c u r a t i v e steps would force 
thea t o v i o l a t e t h e i r d u t i e s as f i d u c i a r i e s of the T r u s t . Ballew 
and the Trust also argue t h a t the Ballew l e t t e r was an appropriate 
e x e r c i s e of Ballew's r e s p o n s i b i l i t i e s u n d e r ERISA. 

The status of the T r u s t , and the d u t i e s o f Ballew as a 
f i d u c i a r y of the Trust are set by §S 1104-06 of ERISA, 2S U.S.C. 
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§§1104-06. The f i d u c i a r y duty t o provide plan comparisons i s set 
out a t 51022 of ERISA, t-^ U.u.c. §i022. Section 1022 o f FRT*?* 

r e q u i r e s t r u s t e e s t o f u r n i s h p a r t i c i p a n t s w i t h "summary plan 
d e s c r i p t i o n s " upon request, and contains no s t a t u t o r y requirement 
t o s p e c i f i c a l l y compare one plan w i t h another, as done by Ballew 
here. I d . Thus, the r e l i e f ordered would not hinder t h e Trust's 
duty t o provide plan i n f o r m a t i o n . 

The record established by the Electlon.Of f i c e r and Independent 
A d m i n i s t r a t o r demonstrate t h a t the Ballew l e t t e r was not an 
appropriate response t o a p a r t i c i p a n t i n q u i r y , but instead a 
p a r t i s a n attac)c on the Carey campaign i t was found t h a t t h e r e was 
no p r i o r Trust p r a c t i c e of s e l e c t i v e l y comparing the T r u s t w i t h 
another plan outside of c o l l e c t i v e bargaining or organizing 
e f f o r t s . (Dec. I n . Ad. at 8-10). Rather, i t was found t h a t the 
t i m i n g and content of the Ballew l e t t e r were done only t o respond 
t o the Carey campaign. (Dec. I n . Ad. at 8 ) . Thus, e n j o i n i n g such 
f u t u r e a c t i o n would not i n f r i n g e on any f i d u c i a r y d u t i e s . 

Accordingly, no p a r t of the c u r a t i v e steps would prevent the 
Trust o r Ballew from responding t o appropriate i n q u i r i e s by Trust 
b e n e f i c i a r i e s f o r information as i s c h f t i r r i g h t under §1022 of 
ERISA. 

C. v i o l a t i o n s of the E l e c t i o n Rules 
Ballew and the Trust argue that the record does not support 

the f i n d i n g of t h e E l e c t i o n O f f i c e r and Independent A d m i n i s t r a t o r 
t h a t Bdllew'c actions c o n s t i t u t e d a c o n t r i b u t i o n t h a t had a d i r e c t 
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o r i n d i r e c t e f f e c t on Mr. Carey's candidacy i n v i o l a t i o n o f A r t i c l e 
X, Sl'b«(l) of the e l e c t i o n r u l e s . The record beforp I-HI? «̂ our*: 
I S t o the co n t r a r y , Ballew and the T r u s t v i o l a t e d the e l e c t i o n 
r u l e s 

The Independent Ad m i n i s t r a t o r found t h a t Ballew's i n i t i a l 
s o l i c i t a t i o n o£ the plan comparison from Mr, Pirnlce, t h e response 
o f Mr. PirnJce, the content and form of the Ballew l e t t e r , the 
sending of the Ballew l e t t e r , and i t s d i s t r i b u t i o n were c a l c u l a t e d 
t o be anti-Carey campaign m a t e r i a l . This f i n d i n g by the 
Independent Administrator a l s o considered Mr. Ballew's f i d u c i a r y 
d u t i e s as Tr u s t co-chairman, the Trust's h i s t o r y o f p r o v i d i n g plan 
comparisons, and the presence o f four candidates f o r i n t e r n a t i o n a l 
o f f i c e as employee trustees o f the Trust* The Trust and Ballew 
have f a i l e d t o persuade t h i s c o u r t t h a t the f a c t u a l f i n d i n g s were 
a r b i t r a r y o r cap r i c i o u s . 

The Court f i n d s no basis f o r f i n d i n g t h a t the conclusion t h a t 
t h e Trust and Ballew v i o l a t e d the e l e c t i o n r u l e s i s a r b i t r a r y and 
c a p r i c i o u s . I n f a c t , the evidence before the Independent 
A d m i n i s t r a t o r I s c r e d i b l e t o support the f i n d i n g t h a t t h e Ballew 
l e t t e r was a c o n t r i b u t i o n intended t o i n f l u e n c e the 1991 IBT 
e l e c t i o n . 

Further, the Independent A d m i n i s t r a t o r also determined t h a t 
A r t i c l e X I , §2 of the e l e c t i o n r u l e s gives the E l e c t i o n O f f i c e r 
a u t h o r i t y t o c o r r e c t conduct: 

( I ] f the E l e c t i o n o f f i c e r de<-eraines t h a t these r u l e s 
have been v i o l a t e d or t h a t any other conduct has occurred 
which may prevent or has prevented a f a i r , honest, and 
open e l e c t i o n , the E l e c t i o n O f f i c e r may take whatever 
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remedial a c t i o n i s necessary. 
Tre irOependept Administrator ana E l e c t i o n O f f i c e r deterriliiwu tha*-
the Ballew l e t t e r was anti-Carey campaign l i t e r a t u r e t h a t would 
have the e f f e c t of preventing a f a i r , honest and open e l e c t i o n . 
The f i n d i n g i s supported by the record. 

p. Thf. P r o p r i e t y of thA r n r a t i v e fif.eps 

The E l e c t i o n O f f i c e r ordered the curative steps in the context 
of an ongoing IBT e l e c t i o n t h a t w i l l not be over u n t i l December, 
1991. W e l l - t a i l o r e d remedies f o r v i o l a t i o n s o f the e l e c t i o n r u l e s 
should have the e f f e c t of ( i ) discouraging f u t u r e v i o l a t i o n s o f the 
e l e c t i o n r u l e s , and ( i i ) c u r i n g the improper t a i n t o f the conduct. 
The c u r a t i v e s t e p s are c a l c u l a t e d t o b r i n g these about. 

The c u r a t i v e step t h a t prevents the T r u s t and Ballew from 
f u t u r e v i o l a t i o n s of the e l e c t i o n r u l e s only preclude the T r u s t and 
Ballew from v i o l a t i n g the Consent Decree and e l e c t i o n r u l e s , l a w f u l 
orders of the Court. The c u r a t i v e steps do not prevent the Trust 
or Ballew f r o a c a r r y i n g out any of t h e i r l a w f u l d u t i e s . 

The c u r a t i v e step t h a t d i r e c t s Ballew t o reimburse t h e Trust 
f o r the c o s t o f t h e p l a n comparison, and t h a t he c i r c u l a t e a 
di s c l a i m e r by the Tr u s t i s reasonable step to r e s t o r e t he s t a t u s 
quo ante. 

The c u r a t i v e steps do n o t i m p l i c a t e Ballew's f i r s t amendment 
r i g h t t o f r e e speech. Ballew s e n t h i s l e t t e r i n h i s o f f i c i a l 
c a p a c i t y as t r u s t e e of the Tr u s t . An ERISA t r u s t e e has no r i g h t 
t o influence an e l e c t i o n f o r union o f f i c e . Further, the Consent 
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Decree bars anyone from t a k i n g any improper a c t i o n which would 
i n f l u e n c e the 1991 e l e c t i o n . A d d i t i o n a l l y , the T r u s t and Ballew 
c.«iuiwu e ^ i t a b l i s h the s t a t e a c t i o n necessary f o r a f i r s t amendnent 
v i o l a t i o n . This Court has he l d many times f o r s t a t e a c t i o n 

supra; JanuaiT 17/ 1990 Opinion & Order, supra. 

Ballew and the Trust have not demonstrated t h a t the c u r a t i v e 
steps were a r b i t r a r y or c a p r i c i o u s , and t h e i r o b j e c t i o n s are 
r e j e c t e d , 

I T T c o n c l u s i o n 

For the reasons s t a t e d above, the opinion o f the Independent 
A d m i n i s t r a t o r i s a f f i r m e d i n a l l respects. 

So ordered. 
Dated: May 13, 1991 

Hew York, New York 

U.S.D.J. 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 301 — August Tern 1991 
Argued: October 9, 1991 Decided: " 

Docket No. 91-6140 

UNITED STATES OF AMERICA, 
P l a i n t i f f - A p p e l l e e , 

INTERNATIONAL BROTHERHOOD OP TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OP AMERICA, AFL-CIO, ET AL., 

Defendants, 
IN RE: COMMITTEE TO ELECT RON CAREY, 

Conplainant->Appellee, 
WESTERN CONFERENCE OF TEAMSTERS 
PENSION TRUST FUND and JOSEPH W, BALLEW, 

Respondents-Appellante, 
MICHAEL H. HOLLAND, E l e c t i o n O f f i c e r , IBT, 

In t e r v e n e r . 

Before: OAKES, Chief Judge. VAN GRAAFEIIAND and NEWMAN, 
C i r c u i t Judges. 
Appeal from t h e May 13, 1991, o r d e r o f t h e United States 

D i s t r i c t Court f o r -the Southern D i s t r i c t o f New York (David N. 
Edo l e t a i n , Judge), which a f f i r m e d an order o f t h e E l e c t i o n s O f f i c e r , 
as modified by t h e Independent A d m i n i s t r a t o r , o r d e r i n g remedies f o r 
v i o l a t i o n s o f t h e E l e c t i o n s Rules i s s u e d pursuant t o a Consent 
Decree. 

Dismissed as moot i n p a r t and vacated i n p a r t . Judge Van 

Graafe i l a n d concurs w i t h a separate o p i n i o n . 

AO 72A 
(Rev 8/82' 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
1 
5 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 

AO T2A 
iR«v B/S2) 

Robert A. Gordon, San Francisco, 
Cal. (C. Douglas Floyd, P l l l f i -
bury, Madison & Sutro, San 
Francisco, c a l . ; Gibson, Dunn & 
Cruteher, Stephen E. T a l l e n t , 
Richard L. Dashefsky, H i l l i a n F. 
Kighberger, New York, N.Y., on 
th e b r i e f ) , f o r respondents-
a p p e l l a n t s . 

Steven C. Bennett, Asst. U.S. 
A t t y . , Hew York, N.Y. ( O t t o C. 
Obemaier, U.S. A t t y . , EdwardT. 
Ferguson, XIZ, Asst. U.S. A t t y . , 
New York, M.Y., on t h e b r i e f ) , 
f o r p l a i n t i f f - a p p e l l e e . 

Susan Davis, New York, N.Y. ( E a r l 
R. P f e f f e r , Cohen, Weiss and 
Siaon, New York, N.Y., on t h e 
b r i e f ) , f o r c o n p l a i n a n t -
appellee. 

(Barbara J. K i l l m a n , John J. 
S u l l i v a n , Wash., D.C., submitted 
a b r i e f f o r i n t e r v e n e r . ) 

JON 0. NEWMAN, C^yqu^t: 
This appeal r a i s e s t h e r e l a t e d issues o f t h e e x t e n t t o 

which a non-party i s bound by a judgment and t h e e x t e n t t o which a 
non-party may be subjected t o c o u r t o r d e r s pursuant t o t h e A l l w r i t s 
Act, 28 U.S.C. S 16S1 (1988). The issues a r i s e on an appeal by t h e 
Western Conference of Teamsters pension T r u s t Fund ("the T r u s t " ) and 
Joseph W. Ballew, the co-chairman and s e c r e t a r y of t h e Fund, from t h e 
May 13, 1991, order o f t h e D i s t r i c t Court f o r t h e Southern D i s t r i c t 
of New York (David N. E d e l s t e m , Judge). That order a f f i r m e d an 
order o f the Independent A d m i n i s t r a t o r s u p e r v i s i n g c e r t a i n aspects o f 
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t h e implementation o f a consent decree ("the Consent Decree") entered 
i n l i t i g a t i o n brought by t h e United States a g a i n s t t h e I n t e r n a t i o n a l 
Brotherhood of Teamsters ("IBT"). see u n i t e d fitateg v. TnternationflX 
B r o t h e r h o o d of Teaasters. 931 F.2d 177 (2d C i r . 1991) ("filfififcisn 
Ruleit D e c i s i o n " ) . The order o f t h e Independent A d m i n i s t r a t o r 
pur p o r t e d t o remedy v i o l a t i o n s o f E l e c t i o n s Rules issued by the 
E l e c t i o n s O f f i c e r appointed pursuant t o t h e Consent Decree. The 
T r u s t and Ballew were a l l e g e d t o have v i o l a t e d t h e E l e c t i o n Rules by 
reason of a l e t t e r Ballew wrote concerning pension b e n e f i t s a v a i l a b l e 
under the Western Conference o f Teamsters Pension Plan ("WCT Plan") 
and a plan ("the L o c a l 804 Plan") proposed by Ron Carey, t h e 
President of IBT Local 804 and a candidate f o r p r e s i d e n t of t h e IBT, 
The p a r t i e s disputed whether Ballew'e l e t t e r was p r o h i b i t e d p o l i t i c a l 
campaigning or p e r m i s s i b l e d i s t r i b u t i o n o f pension b e n e f i t informa­
t i o n . 

We conclude t h a t t h e appeal i s moot t o t h e extent t h a t i t 
concerns e q u i t a b l e remedies, and t h a t t h e p o r t i o n o f t h e order 
r e q u i r i n g Ballew t o reimburse t h e Fund i s a damage remedy t h a t could 
not p r o p e r l y be entered e i t h e r by v i r t u e o f t h e Consent Decree or the 
A l l W r i t s Act. We t h e r e f o r e dismiss i n p a r t and vacate i n p a r t . 

Pacts 
The circumstances g i v i n g r i s e t o t h e Consent Decree and t h e 

mechanisms r e s u l t i n g from t h e decree t o m o n i t o r t h e 1991 IBT e l e c t i o n 
have been recounted b e f o r e and need n o t be repeated. gee United 
States V. I n t e r n a t i o n a l Brotherhood o f Teamsters. 948 F.2d 98, 100-

- 3 -
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101 (2d C i r . 1991) fwy^llow F r e i g h t " ) ; g l ^ c t i P T l Rttlftff PP<ilffiffn> 931 
F.2d a t 180>81; u n i t e d stwtftB v. I n t e r n a t i o n a l Brotherhood of 
T^eamstera. 905 F.2d 610, 613 (2d C i r . 1990} ("Friedman and Hug^eff") . 
S u f f i c e i t t o note t h a t the Consent Decree a u t h o r i z e s t h e appointment 
o f an E l e c t i o n s O f f i c e r , w i t h a u t h o r i t y t o supe r v i s e t h e 1991 IBT 
e l e c t i o n f o r i n t e r n a t i o n a l o f f i c e r s , and an Independent Administra­
t o r , w i t h a u t h o r i t y t o a d j u d i c a t e d i s p u t e s concerning e l e c t i o n 
r u l i n g s o f t h e E l e c t i o n s O f f i c e r . Rulings o f t h e Independent 
A d m i n i s t r a t o r may be appealed t o the D i s t r i c t Court. 

During h i s campaign f o r p r e s i d e n t o f t h e IBT, Carey had 
occasion t o discuss the v i r t u e s of t h e Local 804 Plan. I n January 
1990 Ballew sent t h e Trust's a d m i n i s t r a t o r s a copy o f t h e Local 804 
Plan and requested an a n a l y s i s o f i t "Cs]ince t h i s p l a n w i l l be one 
t h a t our Western Conference plan w i l l be compared t o . " Ballew 
received t h e requested a n a l y s i s i n March 1990. I n November 1990, 
Jack R. Bookter, an o f f i c e r of IBT Local 278 i n San Francisco and a 
candidate on t h e s l a t e opposing Carey, sent Ballew a videotape of a 
campaign p r e s e n t a t i o n i n which Carey f a v o r a b l y compared t h e Local 804 
Plan t o other plans i n c l u d i n g the WCT Plan. Carey suggested t h a t IBT 
members make i n q u i r i e s concerning t h e b e n e f i t s a v a i l a b l e under t h e i r 
own plans. 

Ballew's response t o Bookter i n a l e t t e r dated November 28, 
1990 ("the Ballew l e t t e r " ) , gave r i s e t o t h e pending controversy. 
The Ballew l e t t e r analyzes v a r i o u s featxires o f t h e Local 804 Plan and 
th e WCT Plan, p o i n t i n g o ut some adverse aspects o f t h e former and 
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some b e n e f i c i a l aspects o f t h e l a t t e r . An i n t r o d u c t o r y sentence 
s t a t e d , "Mr. Carey i s an e f f e c t i v e speaker, b u t w i t h r e s p e c t t o 
pension m a t t e r s , I t h i n k he takes g r e a t l i b e r t i e s w i t h t h e f a c t s and 
i m p l i e s t h a t t h e Local 804/UPS Pension Plan i s t h e model o f design 
and a r e a l i t y f o r o t h e r pension plans t o o b t a i n . " The source f o r t h e 
comparisons made i n t h e Ballew l e t t e r was t h e March 1990 a n a l y s i s 
t h a t Ballew had requested from t h e T r u s t a d m i n i s t r a t o r s . 

Ballew sent copies o f h i s l e t t e r t o t h e unio n ^ s e l e c t e d 

t r u s t e e s o f the T r u s t . One r e c i p i e n t . Chuck Mack, an o f f i c e r o f IBT 

Local 70 m Oakland, sent copies of the Ballew l e t t e r t o a l l Local 70 

o f f i c e r s . Bookter sent copies t o t h e o f f i c e r s and members o f Local 

278. 
The committee t o E l e c t Ron Carey f i l e d a p r o t e s t w i t h t h e 

El e c t i o n s O f f i c e r , a l l e g i n g t h a t t h e T r u s t and t h e l o c a l unions had 
made p r o h i b i t e d campaign c o n t r i b u t i o n s by p r e p a r i n g and d i s t r i b u t i n g 
p a r t i s a n m a t e r i a l s . The E l e c t i o n s O f f i c e r upheld t h e p r o t e s t . He 
c i t e d p r o v i s i o n s o f t h e e l e c t i o n r u l e s (a) p r o h i b i t i n g t h e use o f 
union funds o r resources f o r campaign purposes unless t h e union i s 
compensated and a l l candidates are give n equal access t o such 
resources. E l e c t i o n Rules. A r t i c l e X, $ 1 ( b ) ( 3 ) ; (b) p r o h i b i t i n g any 
employer from c o n t r i b u t i n g a n y t h i n g t o a campaign, jLd* S 1(b) ( 1 ) ; anc 
(c) extending, i n t h e view o f the E l e c t i o n s O f f i c e r , t h e p r o h i b i t i o i 
a gainst employer c o n t r i b u t i o n s t o t r u s t s , i^, $ 1 ( a ) . The Elections 
O f f i c e r r u l e d t h a t Ballew's request t o t h e t r u s t a d m i n i s t r a t o r s f o 
a comparison o f t h e pension plans was p o l i t i c a l l y m o t i v a t e d and th a 
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the d i s t r i b u t i o n of the Ballew l e t t e r was a c o n t r i b u t i o n that 

v i o l a t e d the Election Rules. 
As r e l i e f , he ordered the Trust and Ballew t o cease and 

desist from any f u r t h e r c o n t r i b u t i o n "where the purpose, object or 
foreseeable e f f e c t of t h a t c o n t r i b u t i o n i s t o influence the e l e c t i o n 
of a candidate f o r delegate, alternate delegate or I n t e r n a t i o n a l 
O f f i c e r of the IBT," and ordered Ballew t o reittburee the Trust f o r 
" a l l costs and expenses associated w i t h the preparation and dissemi** 
nation of the comparison between the Trust and the Local Union 804 
pension plan" and t o d i s t r i b u t e a t his own expense a prescribed form 
of notice t o trustees of the Trust and any IBT member t o whoa he 
sent, or caused t o be sent, the Ballew l e t t e r . The notice i s 
required t o state t h a t the Trust "disclaims" the Ballew l e t t e r and 
" a f f i r m a t i v e l y statea t h a t neither the l e t t e r nor i t s contents are 
endorsed by" the Trust. Other r e l i e f , not a t issue on t h i s appeal, 
was ordered against Bookter, Mack, and the Western Conference of 
Teamsters * 

The order of the Elections O f f i c e r was affirmed by the 
Independent Administrator, w i t h a modification not p e r t i n e n t t o -this 
appeal, and the l a t t e r ' s order of affirmance was i n t u r n affirmed by 
the D i s t r i c t Court. A f t e r o r a l argument, we were informed t h a t the 
e l e c t i o n has been held and Carey was elected president of the IBT. 

Discussion 
I n i t i a l l y we note t h a t much of the controversy has become 

moot by reason of the occurrence of the IBT e l e c t i o n . Carey's 
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e l e c t i o n v i c t o r y ends th« controversy with respect t o Ballew'a 
o b l i g a t i o n t o send a notice on behalf of the Trust disclaiming the 
Ballew l e t t e r . Though i n some circumstances a cease and desist order 
concerning an e l e c t i o n r u l e v i o l a t i o n might remain viable a f t e r an 
elec t i o n , SS&, e-?- • WLRB v. Raytheon Co,.. 398 U.S. 25, 28 (1970), 
the order i n t h i s case has become moot because of the e x p i r a t i o n of 
the court o f f i c e r s ' a u t h o r i t y . By the terms of the Consent Decree, 
the auth o r i t y of the Elections O f f i c e r and the Independent 
Administrator terminates upon c e r t i f i c a t i o n of the 1991 IBT el e c t i o n 
r e s u l t s , except f o r prompt in v e s t i g a t i o n of c e r t a i n post-election 
claims of e l e c t i o n i r r e g u l a r i t y . Consent Decree S B. Thus a l i v e 
dispute remains only w i t h respect t o Ballew's monetary o b l i g a t i o n t o 

reimburse the Trust. 
I n determining whether the Elections O f f i c e r had au t h o r i t y 

t o impose a monetary o b l i g a t i o n upon Ballew, we consider f i r s t 
whether Ballew i s bound by the Consent Decree and, i f not, whether he 
may nonetheless be ordered t o reimburse the Trust pursuant t o the A l l 
Writs Act. I f the Consent Decree of i t s own force binds Ballew, 
then, l i k e any party bound by a judgment, he may be ordered t o comply 
with i t s terms and may be held accountable f o r v i o l a t i n g i t s terms. 
Even i f the Decree of i t s own force i s not binding upon him, he nay 
s t i l l be sub3ect t o the D i s t r i c t Court's a u t h o r i t y t o issue orders 
pursuant t o the A l l Writs Act, i n which event the issue becomes 
whether the monetary reimbursement order i s the type of order 
permitted under the Act. 

- 7 -
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A. Does the Consent Decree authorize Ballew's Monetary Obligation? 
The Independent Administrator found t h a t , w i t h respect t o 

the n a t t e r s pertinent t o t h i s appeal, Ballew acted "simply as a 
trustee of the Trust,** and the D i s t r i c t Court jniled t h a t "Ballew sent 
h i s l e t t e r i n h i s o f f i c i a l capacity as trustee of the Trust,•» 
Therefore, our i n i t i a l question i s whether the Concent Decree, of i t s 
own force, binds Ballew i n h i s capacity as a t r u s t e e o f the Trust 
such t h a t an o b l i g a t i o n may be imposed upon him pursuant t o the 
el e c t i o n supervision machinery established by the decree. 

Neither the Trust nor Ballew i n h i s capacity as a trustee 
were p a r t i e s t o the l i t i g a t i o n i n which the Consent Decree was 
entered, and normally a person i s not bound by an i n persoT>aro 
judgment entered i n l i t i g a t i o n i n which he i s neither designated as 
a party nor served. See Martin v. Wilka. 490 U.S. 755 (1989); 
Hansberrv v. Lee. 311 U.S. 32 (1940). Limited exceptions e x i s t f o r 
persons who are agents o f , or acted i n concert or p a r t i c i p a t i o n w i t h , 
p a r t i e s bound by a judgment, .see Fed. R. Civ. P. 65(d), or who were 
adequately represented i n the l i t i g a t i o n t h a t r e s u l t e d i n the 
judgment, see Martin v. Wilkc. 490 U.S. at 762 n.2. 

We have previously recognised t h a t some e n t i t i e s hav4 
s u f f i c i e n t r e l a t i o n s h i p s t o the IBT t o be bound by the Consen 
Decree. We have r u l e d t h a t IBT a f f i l i a t e s are bound because t h e i 
i n t e r e s t s were adequately represented by the IBT, see Election Rule 
Decision. 931 P.2d a t 185-87, and t h a t an o f f i c e r of an IBT l o c a l we 
bound by the d i s c i p l i n a r y mechanism of the Consent Decree becav 
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"the investigatory and d i s c i p l i n a r y powers o£ the court-appointed • 
o f f i c e r s are proper delegations of the powers of the IBT General 
President and the [General Executive Board] w i t h i n the scope of the 
IBT Constitution t h a t binds a l l members of the IBT . . . Friedman 
and Hughes. 905 F.2d a t 622 (2d Cir, 1990). However, i n our most , 
ana nuaum^. 

recent consideration of an enforcement of the Consent Decree, 
involving a remedy imposed upon an employer of IBT members, we were ' 
care f u l t o recognize t h a t we were not determining whether the decree ' 
applied "of I t s own force" but, instead, upheld the remedy as a ' 
proper use of the A l l Writs Act. Ss£ YQIIQW Fggiffh^r 948 F.2d a t 102 
{2d Cir. 1991). The D i s t r i c t Court i n the pending matter considered 
our rulings xn Election Rules DeclsiOJP and Friedffan and Hughes t o 
have determined the i n a p p l i c a b i l i t y of yartir> y. WilK?B "to t h i s 
ongoing case," but we t h i n k t h a t overstates the matter. Whether any 

' person i s bound by a judgment always depends on the precise r e l a t i o n ­
ship of t h a t person.to the underlying l i t i g a t i o n , and, as Friedman 
and Hughes i l l u s t r a t e s , sometimes depends on the p a r t i c u l a r p r o v i ­
sions of the judgment sought t o be applied. 

A t r u s t and i t s trustees are d i s t i n c t from both the 
employer and the union t h a t authorized t h e i r existence. Se.e Plumbers 
& Steamfitters Local 150 v. Vertex Construction Co.. Inc.. 932 F.2d 
1443, 1451 (11th Cir. 1991); G r i f f i t h Co. v. WLRB. 660 F,2d 406, 410 
(9th Cir. 1981), c e r t , denied. 457 U.S. 1105 (1982). An employee 
benefit t r u s t i s not necessarily bound by a judgment entered i n 
l i t i g a t i o n i n v o l v i n g the p e r t i n e n t union. See Q'Hare v. General 
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M a r i n e TranaiiQrt Corp.. 740 F.2d 160, 167 (2d Cir. 1984J, gert.^ ' 
denied. 469 U.S. 1212 (1985). Though the members of the IBT were 
adequately represented i n the underlying l i t i g a t i o n and though those 
members have an i n t e r e s t i n assuring t h a t Trust resources are not 
misused, i t does not f o l l o w , as the Government contends, t h a t the 
Trust or the trustees were adequately represented by the IBT i n the 
underlying l i t i g a t i o n . As the pending attempt t o enforce the decree 
against the Trust and Ballew indicate, s u b s t a n t i a l issues a r i s e as t o 
whether conduct of the trustees i s prohibited p o l i t i c a l campaigning 
or permissible d i s t r i b u t i o n of pension b e n e f i t information. The 
int e r e s t s of the IBT i n agreeing t o terms t o regulate the conduct of 
the 1991 IBT elec t i o n do not necessarily coincide w i t h the i n t e r e s t s 
of the Trust and the trustees i n determining where the l i n e i s t o be 
drawn between prohibited campaigning and permissible informing of 
Trust beneficiaries.^ We conclude th a t the Consent Decree, of i t s 
own force, i s not binding upon the Trust and i t s trustees, a t least 
not so as t o make applicable t o Ballew, i n h i s capacity as trustee, 
the o b l i g a t i o n not t o take a c t i o n t h a t can be regarded as influencing 
an IBT election. 
B. Does the A l l Writs Act authorize Ballew's monetary obligation? 

The A l l Writs Act authorizes federal courts t o "issue a l l 

^For example, the Independent Administrator appeared t o agree 
wi t h counsel f o r the Committee t o el e c t Ron Carey t h a t the Trust 
could have permissibly d i s t r i b u t e d an analysis of the comparative 
benefits of the Trust and the so-called "30-and-out b e n e f i t " of the 
Local 804 Plan so long as the analysis made no reference t o Carey or 
Local 804. 

- 10 -



m r 1-1992 15 «Hi3 hKUli u 3 i-ii 1 I 

w r i t s necessary and appropriate i n aid of t h e i r respective j u r i s d i c ­
t i o n s and agreeable t o the usages and pr i n c i p l e s of law." 28 u.S.c. 
S 1651(a), «Tbe power conferred by the Act extends, under appropri­
ate circumstances, t o persons who, though not p a r t i e s t o the o r i g i n a l 
action or engaged i n wrongdoing, are i n a p o s i t i o n t o f r u s t r a t e the . 
implementation of a court order or the proper administration of 
j u s t i c e . " United states v. New York Telephone Co^, 434 U.S. 159, 174 
(1977). We have e x p l i c i t l y recognized the a v a i l a b i l i t y of the Act t o ̂  
require an e n t i t y t h a t was not a party t o the underlying IBT 
l i t i g a t i o n t o take action deemed necessary t o implement the Consent 
Decree. SS& v e l l o v Freight. 948 F.2d a t 102-05. 

Appellants contend t h a t the A l l Writs Act can be used only 
t o command some course of f u t u r e conduct and cannot be used t o impose 
a retrospective monetary o b l i g a t i o n . The Act's reference t o the 
authority t o issue " w r i t s " would seem t o support the appellants' 
contention. The imposition of a monetary o b l i g a t i o n i s normally the 
o f f i c e of a judgment, not t h a t of an a n c i l l a r y w r i t l i k e the w r i t s of 
sci r e facias, habeas corpus, mandamus, and p r o h i b i t i o n , which were 
h i s t o r i c a l l y w i t h i n the purview of section 165X. see Pennsylvania 
Bureau of Correction v. United States Marshals Serviee. 474 U.S. 34, 
40-43 (1985); United States v. New York Teletahone go.. 434 U.S. at 
172-74; Labette Countv Commissioners v. United States ex r e l . 
Moulton. 112 U.S. 217, 221 (1884). Though we have recognized the use 
of the Act t o order prospective r e l i e f i n a v a r i e t y of circumstances, 
S^, ^fg.,, Yonkers Racing Corp. v. c i t y of Yonkers. 858 F.2d 855 (2cl 
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Cir. 1988), e ^ r t . denied. 489 U.S. 1077 (1989); gflfir Y. ffnlt^d 
ffti,^-.«« T.^n^a. inc. 792 F.2d 19 (2d Ci r . 1986), g f l r t t ^mM, 479 U.S. 
1099 (1987); Tn n^1«^w<n.United Com., 770 F.2d 328 (2d Cir. 1985), 
we have located no decision of t h i s or any other court where the Act 
was r e l i e d upon t o impose a retrospective monetary o b l i g a t i o n upon a 

party not bound by a judgment. 
The only case c i t e d by the Government f o r the proposition 

t h a t the reimbursement o b l i g a t i o n i s an appropriate exercise of the 
D i s t r i c t Court's a u t h o r i t y i s Pgrter v. Warner Holding Co.. 328 U.S. -
395 (1946). That decision appears t o r e s t s o l e l y on an i n t e r p r e t a ­
t i o n of the D i s t r i c t court's a u t h o r i t y under section 205(a) of the 
Emergency Price Control Act of 1942, ch. 26 S 205, 56 Stat. 23, 33, 
SO U.S.C. App. S 925(a) (1940 & Supp. V 1945), repealed by Act of 
July 25, 1946, ch. 671, § 1, 60 Stat. 664. I n any event, a t most, . 
iporter upheld the D i s t r i c t Court's power t o require the r e t u r n of 
money obtained i n v i o l a t i o n of a s t a t u t o r y l i m i t a t i o n . By contrast, 
i n the pending case Ballew i s not alleged t o have obtained anything 
from the Trust. The reimbursement order i s not a t r a d i t i o n a l order 
of r e s t i t u t i o n of the s o r t normally issued by a court of equity, see 
poytcr. 328 U.S. a t 402, but instead i s a command t o Ballew t o reach 
i n t o h i s own pocket and pay t o the Trust money t o compensate i t f o r 
the expenses he i s alleged t o have improperly caused i t t o undertake. 
An o b l i g a t i o n of tha t s o r t i s i n substance a damage remedy, akin t o 
a surcharge of a trustee. The Act does not authorize t h a t remedy. 

We would have a d i f f e r e n t case i f the Government had 
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invoked the Act t o obtain from the D i s t r i c t Court a prospective order 
r e q u i r i n g Ballew t o take or r e f r a i n from t a k i n g some action i n order 
t o assure the e f f e c t i v e implementation of the Consent Decree. The 
"cease and desist** o b l i g a t i o n , f o r example/ had i t not become moot, 
might w e l l have been considered a permissible use of the Act. 
Moreover, i n r e j e c t i n g the reimbursement order as a permissible use 
of the A l l w r i t s Act, we are not determining whether, i n a proper 
s u i t brought by or on behalf of the Trust, Ballew could be required 
t o reimburse the Trust* I n such l i t i g a t i o n , the issue of whether 
Ballew's f i d u c i a r y obligations permitted him t o incur the disputed 
expenses can receive plenary consideration by a court exercising i t s 
j u r i s d i c t i o n t o enforce the trustees' o b l i g a t i o n s , rather than by a 
court reviewing the enforcement of union e l e c t i o n r u l e s promulgated 
under a consent decree i n l i t i g a t i o n t o which Ballew was not a party. 

For these reasons, we dismiss as moot the appeal from a l l 
aspects of the D i s t r i c t Court's judgment other than the reimbursement 
o b l i g a t i o n imposed upon Ballew, and we vacate t h a t o b l i g a t i o n . 
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VAN GBAAFEIIAND, C i f g ^ i t Wq^# concurring: 
I f the issues herein had not been rendered moot by the 

e l e c t i o n , I would not be as ready as my colleagues t o excuse 
Ballew's conduct — which both the e l e c t i o n o f f i c e r and the 
independent administrator foxind t o be p o l i t i c a l l y motivated on 
the ground t h a t he acted simply as a t r u s t o f f i c e r . 

With t h a t reservation, I concur. 
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